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November 18, 1970 


HeOeb eo ON 


Defendants' November 17, 1970 Memorandum 


PFR Questions, Notes, Comments, etc. 


Comment 


Compare defendants' November 17, 1970 statement that "The 


statistical correlation between the fiscal 1970 per-pupil 
expenditure and 1959 median family income is - 0.08. No 
statistical relationship at all exists; ithe rank distri- 
bution is completely random!" with their statement origi- 
nally filed in answer to the Court's order StrAUGUS tls, 
1970, that "Inasmuch as the data on per-pupil expenditures 
and those on family income are based 8 information collected 
Ceneycadbspecpal tye telseciiliculterommakeranyimeaningi uly 
terpretation of the figures. The foregoing conclusion [of 
nNOscorrelationlmersavalrd onlyaeit thesecamespattern of famidy 
income exists in 1970 as was evident in 1960. Although 
statistical data are not yet available from the Bureau of 
thes Census t. lsamantrestatnaty, sineassubstantialenumbereom = 
instances, the economic level in census tracts on the 
periphery of the central core of the city has changed 


materially." 


Do we have enough data to determine the relative importance 
an the reduction of auesorenneni dames played by the following 
factors: (2) Decline im pupil enrollment; (2. ) Bussimg, 
(3.) Construction of New "Permanent" Schools; (4.) Con- 


struction of "Demountable" Classrooms in old schools? 


Irrespective of the causes, isn\t 1t a non-sequitur or 
worse to say that differentials in expenditures due to 
overcrowding cannot be eliminated in a school system which 


hoasts that -1tnescmasesurplusroLr lo, 195 seats? 
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Comment 
The narrative on these pages is either completely irrelevant 
to or tends to support the thesis that the School Administra- 
tion could completely eliminate differentials in per-pupil 


expenditures attributable to overcrowding. 


‘Defendants altegesthatetnesaddit 1 Onala DusSingwOLeDpuoTs 


from overcrowded schools to undercrowded schools would ob- 


viously relieve whatever overcrowdingestil) = exists? sbuteLe 
would not, as suggested by the Court, result in eliminating 
"inequality' in overall per-pupil Heder obiae eae However, 
(1.) the Court's order on bussing was directed at poaetehes 
portion of per-pupil expenditure attributable to over- 
crowding; (2.) should differentials in per-pupil expenditures 
be permitted to persist due to. the fact that one school is 


only 72% of capacity while another is 99% of capacity?; (3.) 


shouldn't the Board be required to redraw zone lines as well 


as bus to alleviate that portion of inequality in per-pupil 
expenditure attributable to differentials in percent of capa- 


city at schools which are all under 100% capacity? 


These quotations from parents are improperly presented as 
evidence. We are given no affidavits; no live testimony; 

no indication of what the parents who like bussing say; no 
indication of relative weight in numbers of parents who like 


Lemond etnoseswiOedonwt, @eLcc. 


The quotation from the Hobson opinion neglects to note that 


the Court ordered bussing despite these advantages. 


The answer to the question posed in the last sentence of 

the second full paragraph is clearly yes if racial and socio 
economic integration is improved by bussing; is arguably 
yes pending construction of demountables; may still be yes 
after such construction to equalize any remaining expendi- 


ture per-pupil differentials attributable to differences in 


percent of capacity. 
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Comment 
Pupils, teachers, and parents also enthusiastically endorse 


bussing. See last April's article by Aaron Latham. 


The statement about pupil-teacher ratios strikes me as prima 
facie evidence of discrimination if West-O1 -Parnkeratiowls 


-18.3 and City-Wide was 20.9. What was it in Anacostia? 


They should be required to equalize whether the decree has 


been violated or not. 


Henley's affidavits, insofar as they relate to the following 
factors, are irrelevant to a prospective requirement of 
equalization of per-pupil teacher expenditure: 
1. School Size (as distinguished from attendance). 
5. Salaries and benefits of officers. 
7. Salaries and benefits of para-professionals. 
8. Salaries and benefits of custodians. 
Jee eT xed lbui ldmngecostsr 
10. Repair and maintenance costs. 
li-eeVandalismvands@thette 
13. Textbooks and supplies. 
We are willing to except from our requirement: 
4. Special classes. 
That leaves: 
2. Over and under capacity. 
SeeePupileteaches ae enseiRe 
6. salaries and benefits of teachers. 
Ee Poomienion sha iich 
Givens the} present: projections! Nowsl2,epopulatilonmchietce 


ceasesto be a factor. Defendants are directly responsible 


fore the -remainingGeiceutscm cee oe e, mancm los i 
Defendants’ de jure quote’ is irrelevant. “The arbitrary 


quality of thoughtlessness® ectc.. There mseno shi tteot the 


burden of proof. Even if there was, we've met it. 
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Comment 
Let's demolish the Holen argument root and branch. By the way, 


has the school system considered consolidating more of its 


~ elementary schools into larger units to achieve her economies? 


Why are defendants afraid to adopt the Holen article as evi- 


dence when they aren't afraid to quote unnamed parents on the 


_undesirability of bussing? 


Let's rescue the Court's computational mistake by showing 
the increase in the expenditure differential from 1970 to. 


1971 West-of-Park in teachers' salaries per pupil. 


If we take only the 8 schools West of Rock Creek Park which 
Were) 653 Ol mMOre whitemineg thee lol loca) mer atonmis) 2 )a 
Hearst (77%), Janney (81%), Lafayette (94%), Mann (658), 
Murch (91%), Oyster (84%), and Stoddert (90%), their average 
expenditure per-pupil for teachers salaries projected for 
1971 is: $606.81. The expenditures in these white en- 
claves exceeded those East-of-Park plus 5 other schools 


West-Of—Parkei( 5495150) Dye ceeeeN CCM Gia though! 
Is this table relevant even if we had 1970-census, data? 


There appears to be some phrase missing in the second-to- 


last sentence on the page. 


Should we accept low-income defined by eligibility for free- 


lunch programs? 


The table here does not use "eligibility" figures but “partici- 


Datingwe ri gures me DOcSetmt nals COnpletel Vedic tone iemanai 7 Sie. 
Tsethe wncome/participabtonganal yoiseconrcet ce 


Is the calculation. of $508 correct or relevant? Would it be 


meaningful to correlate expenditures per-pupil for teachers 
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Comment 

Salaries in fiscal 1971 with the percent of needy lunch 

children by school to get a correlation similar to the one 

previously ordered by the Court with respect to 1959 median 

family income and 1970 total per-pupil expenditures? In- 


cidentally, if 1959 data have some relevance, how do Liey, 


* 


correlate with 1970 and 1971 teacher data if computed the 


way the Court ordered? 


How do we answer the 13,000 suffering pupils' claim? Is 


their calculationsright?s~ewi llemores than 13,000 pupils gain? 


Longevity is key. We must fight on this. We've already 
eed forgexclustongofeimpactweard singDeEe abu LMlectEs 
reiterate. What does it mean in dollars or other terms 
Comsayathat "non-comparability may legitimately exist be- 


tween small and large elementary schools."? 


The Court in Hobson I refused to permit the Coleman Report 


tonbe antroduced#in evidence. 


Defendants here are attempting to argue something which should 
be barred by the law-of-the-case doctrine. HOWe ComMEOT Sainaewe 
eile Sen tactical reasons; el) thinkstheireargumentspone cue 
"irrelevancy" of expenditure data should be answered on the 
merits. What have we got in the way of “rebuttal learned 


AGCIiCLeSsrmeeCtlC-s: 


Isn'te1t a pretty big concess;Cchawhensderendantsestacemsthal 
"Levin concedes that teacher experience may have a small 


yet positive effect on student achievement."? 


How do we deal with defendants' statement that "the record in 
this case is devoid of evidence to substantiate any court 
order that would compel equalization of per-pupil expenditures 
for instructional salaries which includes an increment for 


longevity of service."? 


Digitized by the Internet Archive 
in 2024 with funding from 
Digitization funded by a generous grant from the National Endowment for the Humanities. 


httos://archive.org/details/b0x12_post-decretal 
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Comment 
As noted before, impact aid funds. are required by Congress 
to be concentrated in the underprivileged attendance areas. 
TMils 1s not amactlermOLederendantsium policy. =: OnmEehas 


simply blundered again as far as the District is concerned. 


Here, they're rearguing what should be res judicata, but let's 


“not simply hide behind that smokescreen. I think we should 


argue, with documentation if possible, but without it if neces- 
sary, that O. E.'s position on years-of—longevity was strictly 
a political concession based on pressure from many sources in 


the entrenched educational bureaucracy. 


What is exact percentage weight of amounts paid solely for 


longevityeineDs Co? What is weight om advanced degrecscmby 


comparison? 


Let's hit them on their hypo. in the first” paragraph’ with 
how much better to have more rather than less younger, in- 


touch teachers, etc. 


Letess ceushnethi see loarke > langalGuiel oa omonG other things, 
our plan would require an even distribution of teachers who, 
through excelling, get paid more. “And there Ss tChesexceprion 


for compensatory expenses argument. 


Re-w "Pear Of Violating tne sbi) tO EEL Nem CeCe Cums © Lace 


the makeweight arguments, ‘this has to be the greatest! 
Is Hartman's stuff argument, evidence, or both?! 


What are the relevance and accuracy of the nine scatter 
diagrams? / LSh. taanee Nan eee Lye analysis inadequate to 
determine the relative weight of one factor when all others 


are held constant? 
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Comment 
Diagram No. vleshowsmehatsOretnemL2escnools inetheshignest 


income areas of the city ($9,500 and up), 10 are more than 


5% above the city-wide average and 2 are above the average 


but within the 5% range. Taken together with those schools 


below $9,500, this seems to show that there is only "random- 


ness" sfor the poor, not therrich.sewhat would) the figures be 


ai?/they were not “adjusted for ssocio-economic integration?! 


Thithis) Ccharteisscotrect.anderelevan tyme saysmcuat 37,346 


A 


pupils would gain and 32,313 would lose. 


The $5,000-$5,999 range is, I believe, concentrated in Ana- 
costia. I'm sure the 1970 census figures will show a decline 
in the srelativewincome sstatusnObmcnaceLeglonmv S-a5V1 Selle 


rest of the city. 


What does this sentence mean: "New schools tend to be large 
which 1 seconducive oO bettersteacnemsuLl ization andym ticles 
fore, higher pupil-teacher ratios"? Aren't most of the “old,” 


high-expenditure schools West of the Park as large or larger? 


Diagram No. 2 shows the same pattern of higher expenditures ~ 
in the schools in income areas above $9,500. This is dis- 


GLimineacvoiy 


Diagram No. 3 again shows that if you're in a school in an 
income area above $9,500, with only one exception, you get 


teachers with a higher than the city-wide average experience. 


Diagrams Nos. 4 and 5 again exhibit the pattern of Diagrams 
Nose, 2yand ss sailavesdetendants Used the wpropers Cavell las 


tions to exclude longevity pay? 


Diagram No. 6 seems to tell me that schools in income ranges 
above $9,500 are much closer to the city-wide average in 


pupil-teacher ratios than schools in income areas below $9,500. 
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Comment 


Diagram No. 6 is particularly damaging to defendants. 


Diagrams Nos. 7 and 8 strike me as also damaging to defend- 
ants. Why should there be an exception for school size? 
Shouldn't the Court require a short-range plan EOVECONSOl Ig 


‘dation? We are going to have to take a position on this. 


"To what extent will weragree:witnlO Ma SeexCeptlonshere? 
; 3 


Diagram No. 9, it appears, has to be analyzed together with 


Diagrams Nos. 7 and 8. e 


REVISED #1 


EXPENDITURES FOR TEACHERS' SALARIES AND BENEFITS 
FROM REGULAR APPROPRIATIONS IN DISTRICT OF COLUMBIA 
ELEMENTARY SCHOOLS IN FISCAL YEAR 1970 


West Of Rock Creek Park 
mK LrreeeK Park 


School ADM Total Teacher BerePpupal Téwenen 
Expenditure Expenditure 
Eaton 387.7 $189,560.20 ; SU88.94 
Fillmore 154.5 aera 643.57 
Hardy 219.9 131,423.30 597.65 
Hearst 266.7 LS6eg ean 585.46 
Hyde 135.0 82,330.25. 609.85 
Jackson inays) ts OW ped ey 7 7/ 488.92 
Janney 455.3 O74 945.92 603.88 
Key 200.4 125,139.49 624.45 
Lafayette 734.5 306,530.76 417.33 
Mann 187.2 146,310.18 a7 S157 
Murch ; 634.0 380,732.29 600.52 
‘Onsee 268.0 124,901.80 466.05 
Stoddert eo om LOSeSomoe 562.47 

Total 3,965.4 $2,188,464.69 $551.89 
City-Wide 90,973.44 41,134,085.10 $452.16 
East-of-Park 


38,945,620.41 SUL]. 61 


87,008.0 


Thus, expenditures per pupil for teachers' salaries and benefits Westvon 
the Park are approximately 23% higher than such expenditures East of the Park. 
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REVISED #3 


EXPENDITURES FOR TEACHERS' SALARIES AND BENEFITS 
FROM REGULAR APPROPRIATIONS IN DISTRICT OF COLUMBIA 
ELEMENTARY SCHOOLS IN FISCAL YEAR 1971 


West of Rock Creek Park 


School Membership Total Teacher | Per Pupil Teacher 
: Geptrmel ye o70) Expenditure Expenditure 
Eaton-Hearst .594 346,105 s 582.66 
Hardy-Key 349 254,225 728.43 
Hyde-Fillmore-Jackson 341 293,765 ; 861.49 
Janney | 377 290,105 76omse 
Lafayette 663 Bickmcao tie heotes Aba 
Mann-Stoddert 366 ANG Pye 672.79 
Murch 598 396,493 681.82 
Oyster 293 LU7 ,076 501.97 
Total 35581 meee Ue rcue $642.91 
City-Wide - pee 892951 Lee Ora aan — $499.08 
' EBast-of-Park 86,370 u2,590,450 $493.12 


Ehus, expendi turesspereplipi er oreleCacherommocalearteomandmbpehel 1 LcmWoct 
of the Park are approximately 30% higher than such expenditures East 
Oleclicmlacia 
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Answers Hoehsen’s Suit 


& - | pe ra F i £ . | bs i475 A ae Ds kk a 7 

CULOO! DOA wCeLenas IPCI S iO ICY om 
By Peter Milius | Wranaverage expenditure | the loss of educational re- '$5,000 and $6,000, 16,598 would 

Washington Post Staff Writer ‘schools, and would suffer from! sources as a result of the pro- ‘gain, 2,969 lose. Where income 


Washington’s school board |an equalization order. iposed ... order.” | 
told Judge J. Skelly Wright| °® Over 17,000 elementary; In neighborhoods with medi-|¥25 ee co) OETA 
yesterday that he will end up/pupils, about a fourth of the an 1959 incomes of less than 9940 would gain, 6,294 would 
taking school funds away from city total, are in schools where ;$4,000, the board said, 5,139 ‘lose. From $7,000 to $9,000, 
‘many poor children if he or- the median 1959 family in-\children would gain from} 671 would gain, 2,556 would 
iders equal elementary expend-|come is below $5,000, but/equalization, 5,952 would lose. lose, and in tracts over $9,000, 
itures citywide, as he has indi-|where the current per pupil|In $4,000-$5,000 neighborhoods, | Where there are 3,130 pupils, 
cated he may. ‘expenditure is over the city |4,998 wouid gain, 11,412 would @H would lose. 

In a lengthy defense against average. They “would suffer ‘lose. In census tracts between | See HOBSON, Al4, Col. 3 
the charge that it is still vio- , : E 
lating the judge’s 1967 order 
'to stop discriminating against 
children who are black and 
poor, the board said that: 

® There is no longer any 
clear pattern of lower expend- 
itures per pupil in lower-in-! 
come neighborhoods; the city- 
wide pattern “is completely 
random.” ; 

® The judge was right in pe 
noting two months ago that ; 
expenditures per pupil are dis- 
tinctly above the city average 
in the 13 elementary schools 
in the white neighborhoods 
west of Rock Creek Park—but 
forgot to note that, because of 
the busing he himself brought 
about with his order three 
years ago, “many of these 
schools have a majority of 
black pupils, and the economic 
level of the pupil population 
has declined.” ’ 

© In fact, many poor pupils, 
are now attending higher-| 


School Board Defends S pending 


HOBSON, From Al 


@ Taking a more current in- 
come index than the 1960 cen- | 
sus, the same is true of more | 
ithan 13,000 of the 35,000 ele- 


son to doubt whether... years 
of service (have) any net posi- 
tive effect on student achieve- 
ment,’ and “it seems very 
likely that real teacher excel- 


ilence may not be related to 


mentary pupils now receiving | teacher salary.” 


free lunches, The lunches are | 
given only to low-income, 
youngsters. 

The board also told the 
judge that expenditure per 
pupil is a poor standard of 


The board added, however, 
that there is no citywide rela- 


itionship between teacher sen- 


jority and income levels any: 
way. 
The overriding reason that 


ive school, that causes a high , the board to show cause why 
or low per pupil expenditure,” he should not order Hobson’s 
‘the board said. “It is the size proposed 5 per cent rule into 
of the school.” ‘effect. He also asked a 
| The judge has been asked board to show cause why nel 
‘by the plaintiff in the case, Should not make it bus more 
‘former school board member children out of overcrowded | 
Julius W. Hobson, to make the |into underused schools, also| 
board spend the same amount ,tO even out expenditures. 

per pupil out of regular school]| The board said yesterday! 
funds in every elementary. there is no need for this, 


judgment in the first place, /sgome schools still have higher school, within a5 per cent tol. Ctther. It said that through) 


jand that, within limits, 
‘bears no demonstrable rela- 
tionship to classroom quality. 


others, the board said, is that 


‘some schools are smaller than 


it | expenditure per pupil than erance either way. The only Construction, particularly in 


/allowable exceptions would be 4nacostia, it has virtually 
,for compensatory programs to ,climinated overcrowding in 


Thus senior teachers are jothers, and small schools cost | help poor children catch up, the last three years, and that 


paid more than new ones, the 
board noted, and teacher pay | 
makes up the bulk of school 


costs. Yet “there is strong rea. 


Can 


{more to run that large. 


“It is not the blackness or 
whiteness of the school, nor 
the poorness or-richness of 


or special programs for the there are now only two ele- 
/ handicapped and retarded. ‘mentary schools “that signifi- 
| The board described Hob. cantly exceed capacity.” It 
'son’s proposed standard ag @ded that busing is costly, 
“artificial meaningless sym. and that “parents of elemen- 
Tnetry,” and said finally that | tary school pupils appear re- 
t would “hamper educational ‘uctant to volunteer their 
experimentation.” In. particu. ch'ldren. 
lar, the hoard said, it woulqd) Much of the busing over al 
“preclude the so-called) jJast three years has been from 
Clark plan,” under which it is; Anacostia to schools west of 
proposed to give teachers ex-' Rock Creek Park. The busing 
‘tra pay for above-average has been voluntary. The board | 
work. The argument is that the noted that the number of chil. 
‘extra pay would lift those dren volunteering has dropped 
teachers’ pupils over Hobson’s| from a high of 1,700 to about 
3 per cent expenditure barrier, 1,500 in the current term. 

The board yesterday was’ The board said that because, 
responding to a Sept. 1 order of the last three years’ con-) 
jby Judge Wright, in which he struction, plus the continuing 
said that Hobson had made dropoff in elementary enroll- 
‘out an apparent case that the’ment, there is now a surplus 
\board was still violating the of 19,000 elementary seats in 
1967 decree. The judge asked the city system. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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behalf of JEAN MARIE HOBSON and JULIUS 
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PRELIMINARY STATEMENT 


This is a class action commenced by plaintiffs, all residents of the 
District of Columbia, who include children presently enrolled in the public 
schools thereof, their parents, and teachers. It was commenced on the 13th 
day of January, 1966, by the filing of a verified complaint with the clerk 
of this Court. In general, the complaint stated two separate causes of 
action, as follows: 

1. Section 31-101 of the D.C. Code, the statute directing the 

judges of this Court to select the District's Board of Education, 
is unconstitutional. 

ée. The District's Board of Education and Superintendent of Schools 

unconstitutionally discriminate against plaintiffs and their 
classes. 

All of the defendents have been served with process but no answers 
have at the time of the submission of this brief been received by counsel 


for the plaintiffs. 


STATEMENT OF THE ISSUE 
In connection with plaintiffs' first cause of action, they have 
duly asked for the convening of a three-judge court pursuant to 
20°U.6.Cesserte soo. 
On January 18, 1966, Hon. J. Skelly Wright, United State Circuit 
Judge, sitting pursuant to 28 U.S.C. 291 (c), invited the parties hereto 
briefs ... on the question whether the complaint presents a litigable 


aes file/4seue! Bailey v. Patterson, 369 U.S. 31, 33, (1962), warranting 


the convening of a three-judge court under 28 U.S.C. # 2284. 


QUESTION PRESENTED ; 
"Whether the plaintiffs’ contention that 31 D.C. Code # 101 violates 
frcicie: LL, Section 2, Clause/of the Constitution of the United States 


presents a litigable issue warranting the convening of a three-judge court 


within the meaning of Bailey v. Patterson, 369 U.S. 31, 33 (1962). 
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THE LAW 
POINT 1 
The standard for the convening of a statuatory three-judge court has 
been established in this ¢ircuit. This Circuit recently held in Reed 
Enterprises v. Corcoran, No. io, (ec, decided December 2, 1965, and not 
yet reported, in an opinion by the Honorable Judge of this Court, that 
"in injunction enforcement proceedings seeking to restrain enforcement of 
an allegedly unconstitutional statute once a complaint ‘at least formally 
alleges a basis for equitable relief,' a three-judge court is required. 
Talewild Liqutr Corp. v- Epstein, S70 Ub.) [tosello (9062 i 
oe Bailey v. Patterson, supra, SO clearly states, the 
convening of a statutory court ig not required when the unconstitutionality 
of a statute under attack is so clear as to present no litigable issue. 
This case starkly presents a classic Bailey situation as will be fully and 


completely demonstrated in Points II and III. 


mo 


POINT II 
THE JUDICIAL APPOINTMENT ISSUE PRESENTED IN THE COMPLAINT IS NOT A LITI- 
G£BLE ISSUE WARRANTING THE CONVENING OF A STATUTORY COURT WITHIN THE MEAN- 


ING OF BAILEY v. PATTERSON. 


Fe Diva eCOUSe LOL (1961) clearly violates Art. II, Sec. Lye Cine Or 
the Constitution of the United States, 
enna etOn Of tie United states 

Sec. 31-101 of the D. C. Code reads as follows: * ‘%** 


#31-101.  ualifications and appointment--Compensation-- 
Secretary--Meetings--Members exempt from personal liability-- 
Costs and supersedeas bond. 


(a) The control of the public schools of the District of 
Columbia is hereby vested in a Board of Education to consist of 
nine members all of whom shall have been for five years immedi- 
ately preceding their appointment bona fide residents of the 
District of Columbia and three cf whom shall be women. The mem- 
bers of the B ard of Education shall be appointed by the United 
States District Court judges of the District of Columbia for terms 
of three years each, and members shall be eligible for reappoint- 
ment. The members shall serve without compensation, Vacancies 
for unexpired terms, caused by death, resignation, or otherwise, 
shall be filled by the judges of the United States District 
Court of the District of Columbia. The board shall appoint a 
secretary, who shall not be a member of the board, and they shall 
hold stated meetings at least once a month during the school 
year and such additional meetings as they may from time to time 
provide for. All meetings whatsoever of the board shall be 
open to the public, except committee meetings dealing with the 
appointment of teachers. The members of the Board of Education 
of the District of Columbia shall not be personally liable in 
damages for any official action of the said board performed in 
good faith in which the said members participate, nor shall 
any member of said board be liable for any costs that may be taxed 
against them or the board on account of any such official action 
by them as members of the said voard; but such costs shall be 
charged to the District of Columbia and paid as other ccsts 
are paid in suits brought against the municipality; nor shall the 
said board or any of its members be required to give any super- 
sedeas bond or security for costs or damages on any appeal 
whatever. 


(>) The judges of the United States District Court for the 
District cf Columbia shall have power to remove any member of the 
Board of Education at any time for adequate cause affecting his 
character and efficiency as a member, after a public hearing on 
a verified complaint filed by the United States Attorney for 
the District of Columbia, or one of his assistants, and on issues 
fraiued by a verified answer. The United States District Court 
of the District of Columbia is empowered to promulgate rules 
to carry out the purpose of this subsection. 


Sasa RA gin TSE ee ee aI A ea. 
See footnotes on followinc pace. eae 
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Footnotes 


*As originally reported out of the House committee, the bill (H.R. 18442), 
provided for appointment of the Board of Education by the District 
Commissioners. (Congressional Record, 59th Congress, lst Session, 

p. 5754). Mr. Foster of Vermont offered an amendment from the floor 

to substitute the "Supreme Court judges of the District of Columbia" 

for the District Commissioners as the appointing authority. (Ibid., p. 5755). 
Intermittent discussion ensued as to the merits of alternative means of 
appointment, including by the President, and of elections. (Ibid., 

pp. 5755-5764). But no Constitutional question was raised prior to 

the vote adopting Foster's amendment. (Ibid., p. 5764). Immediately 
after the vote Mr. Gilbert rose for the following dialogue: 


Mr. GILBERT of Kentucky. Mr. Chairman, before that question 
was put to the house I was clamoring to be heard in opposition 
LOM. L 


The CHAIRMAN. The Chair begs the pardon of the gentleman. 


Mr. GILBERT of Kentucky. ... I just wanted to remind the 
‘committee that this bill, in myjudgement, is clearly in 
violation of the Constitution. We had precisely a similar 
piece of legislation enacted by the legislature of Kentucky, 

‘conferring upon the court of appeals of Kentucky authority 
to appoint three commissioners like these. The court of 
appeals refused to exercise the function, refused to enforce 
that piece of legislation, and took the position that under 
the Constitution you could not thrust upon a judicial tri- 
bunal any legislative or executive function. The supreme 
court of the District of Columbia will say, “You are under- 
taking to load us up with certain nonjudicial duties, certain 
legislative and executive functions which do not harmonize 
with the duties of the Court, and we will refuse to execute 
this statute.” 


Mr. KEIFER., Was not the decision the gentleman refers to 
a decision based on the provisions of the constitution of a 
state? 


Mr. GILBERT. of Kentucky. Of course, but that provision 
peroades the Constitution of the United States and separates 
the legislative, the executive, and the judicial function. 


Mr. KEIFER, I think we have had a similar decision in Ohio 
to the one the gentleman cites, but it was because of the 
peculiar language of the constitution of the State of Ohio. 
I am not familiar with the case in Kentucky. 


Mr. GILBERT of Kentucky. It occurred to me that this same 
provision existed in substantially all the constitutions, 
the power to appoint the school officers creating a function 
that was not judicial in its character. 


Mr. GARRETT. If the gentleman will permit me, a parallel 
case where the Supreme Court of the United States held in 
the early days of the Republic, when there was an act of 
Congress requiring of those judges that they perform certain 
duties, as I remember it, in pension claims ---- 

Mr. GILBERT of Kentucky. Yes. 

Mr. GARRETT. Of the Revolutionary War. 

Mr. GILBERT of Kentucky. And they refused. 


Mr. GARRETT. And they refused. 
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Art. II, Sec. 2, Cl. 2 of the Constitution reads as follows: 


He (the President) shall have Power, by and with the 

Advice and Consent of the Senate, to make Treaties, 

provided two-thirds of the Senators present concur; 

and he shall nominate, and by and with the Advice and 
Consent of the Senate, shall appoint Ambassadors, other 
public Ministers and Consuls, Judges of the Supreme Court, 
and all other Officers of the United States, whose appoint- 
ments are not herein otherwise provided for, and which shall 


be established by Law; but the Congress may by Law vest 
the Appointment of such inferior Officers, as _ they think 
proper, 1n the President alone, in the Courts of Law, or in 


the Heads of Departments. 
(Emphasis added) 


There seem to be only three cases in the Supreme Court that directly 
involve a decision as to the meaning of the relevant language of 

Art. II, Sec. 2, Cl. 2 of the Constitution: Ex parte Hennen, 

13 Pet. 230 (1839), a case decided by relative contemporaries of 

the drafters of the Constitution; Ex parte Siebold, 100LUAS F371 
(1879), a Reconstruction Era case; and Rice v. Ames, 180, U5S2- 371 alas, 
a rather uninformative case that leaves the Hennen and Siebold cases 

as the Key pronouncements of the Supreme Court on the meaning of the 


pertinent Constitutional lauguage. 


1. Ex _parte“Hennan, supra 


Duncan Hennen had been serving as the Clerk of the U.S. District 
Court for the Eastern District of Louisiana. The District Judge then 
wrote Henner informing him of his removal and of the appointment 
of another. Hennen petitioned the Supreme Court for a writeot 


mandamus to the District Judge reinstating him as clerk. The Court 


Footnotes (Cont.) 


Mr. GILBERT of Kentucky. The same doctrine has been 
announced by the Supreme Court of the United States, by the 
supreme court of Ohio, and by numerous other supreme courts, 
and I take it the statute will be null and void if it is enacted. 
That is all I have to say. (Ibid., p. 5764) 


** Though not emphasized specifically in the Brief, the removal duties 
placed upon the Federal District Judges by subsection (b), as well 
as the relatively short terms of the Board members, even more increase 
the Judges' executive control over the Board of Education. 
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dealt with the Constitutional origin of the power to appoint a 
court cleric; 


By the Constitution of the United States (art. 2, sec. 2), 
it is provided that the President shall nominate, and by and 
with the advice and consent of the Senate, shall appoint 
certain officers therein designated, and all other officers 
of the United States, whose appointments are not herein 
otherwise provided for, end which shall be established by 
law; but the Congress may be law vest the appointment of 
such inferior officers as they shall think proper in the 
President alonc, in the courts of law, or in the heads of 
departments. The appointing power here designated in the 
latter part of the section was no doubt intended to be 
exercised by the department of the government to which the 
officer to be appointed most appropriately belonged. The 
appointment of clerks of courts properly belongs to the 
courts of law; and thet a clerk is one of the inferior 
officers contemplated by this provision in the Constitution 
cannot be questioned. Congress, in the exercise of the 
power here given by the Act of the 24th of §eptember, 

1789, establishing the judicial courts of the United States 
(1 Story's Laws U.S., 56, sec. 7), declare that the Supreme 
Court and the district courts shall have power to appoint 
clerks of their respective courts; and that the clerk for 
each district court shall be clerk also of the Circuit Court 
in such district. (at pp. 25/-258) 


2. Ex Parte Siebold, supra. 

The fifth point of Siebold (at pp. 396-393) deals directly with 
the relevant language of Art. II, Sec. 2, Cl. 2 in the context of 
the period of greatest internal turmoil in the history of the 
United States. But of course the law must serve for periods of 
stress as well as for those of relative calm and prosperity. 

The remarkable thing is that Sicbold -- far from straining the basic 
Constitutional principle of the separation of powers -- beautifully 
illustrates the vitality of that principle in the time of our 


nation's greatest crisis. 


Siebold was a judge of elections at one of the Baltimore 
election precincts in the Congressional election of 1878. The 
Congress had just enacted the Enforcement Act of 1870, partially 
codified as Title xxvi, sections 2002 to 2031 of the Revised Statutes 


(2nd ed. 1878). The criminal provisions of the Act were found in 
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Title Ixx, Ch. 7, 5506 to 5532 of the Revised Statutes. Siebold was 


arrested, tried and convicted of interfering with the federal 


election supervisors in the performance of their duties at the 


polling place. Siebold sued for habeas corpus in the Supreme 


Court. Sicbold and his co-defendants* contended that the super- 


visors of elections were unconsitutionally appointed .)fficials 


in violation of Art. II, Sec. 2, Cl. 2, since the Enforcement Act 


vested the power of their selection in the Circuit Court**, 


* Four other clection judges in the City of Baltimore. 


** (Note that the versions of 2011 and 2012 appearing in the 
Court's opinion are counsel's paraphrasing and not the vervatim 
statutory language set out below.) 


Sec. 2011. ‘Whenever, in any sity or town having upward of 
twenty thousand inhabitants, there are two citizans thereof, 

or whenever, in any county or parish, in any congressional 
district, there are ten citizens thereof, of good standing, 

who, prior to any registration of voters for an election for 
Representative or Delegate in the Congress of the United States, 
or prior to any election at which a Representative or Dele- 
gate to Congress is to te voted for, may make known, in 
writing, to the judge of the circuit court of the United 

States for the circuit wherein such city or town, county or 
parish, is situated, their desire to have such registration, 

or such election, or both, guarded and scrutinized, the judges, 
within not less than ten days prior to the registration, if 

one there be, or if no resistration be required, within not 

less than ten days prior to the election, shall open the circuit 
court at the most convenient point in the circuit. 


Sec. 2012. The court, when so opened by the judge, shall proceed 
to appoint and comission, from day to day and from time to 

time, and under the hand of the judge, and under the seal of 

the court, for each election district or voting precinct in 

such city or town, or for such election district or vating 

precinct in the congressional district, as may have applied in 

the manner hereinvefore prescribed, and to revoke, change or renew 
such appointment from time to time, two citizens, re:idents 


-. O£ the city or town, or of the election district or voting 


precinct in the county or parish, who shall be of different 


political parties, and able to read and write the English 
language, and who shail be known as supervisors of election. 


> 


Siebold cited Hennen and argued that the federal supervisors of 


elections were not officials appropriate or proper to the functions 


of the federal judiciary. The Supreme Court stated: 


Finally; it is objected that the Act of Congress imposes upon 
the circuit court duties not judicial,in requiring them to 
appoint the supervisors of election, whose duties, it is 
alleged, are entirely executive in their character. [It is 
contended that no power can be conferred upon the Courts of 
the United States to appoint officers whose duties are not 
connected with the judicial department of the government. 


The Constitution declares that ‘‘The Congress may, be lav, 
vest the appointment of such inferior officers as they think 
proper, in the President alone, in the courts of law, or 
in the heads of departments.’ It is, no doubt, usual and 
proper to vest the appointment of inferior officers in that 
department of the government, executive or judicial, or in 
that particular executive department to which the duties of 
such officers appertain. But there is no absolute requirement 
to this effect in the Constitution; and, if there were, it 
would be difficult in many cases to determine to which depart- 
ment an office properly belonged. Take that of Marshal, for 
instance. He is an executive officer, whose appointment, in 
ordinary cases, is left to the President and Senate. But if 
Congress should, as it might, vest the appointment elsewhere, 
it would be questionable whether it whould be in the President 
alone, in the Department of Justice, or in the courts. The 
Marshal is preeminently the officer of the courts; and, in 
case of a vacancy, Congress has sn fact passed a law bestowing 
the temporary appointment of the Marshal upon the justice of 
the circuit in which the district where the vacancy occurs is 
situated, 


But as the Constitution stands, the selection of the appoint- 
ing power, as between the functionaries named, is a matter 
resting in the discretion of Congress. Snd, looking at the 
subject in a practical light, it is, perhaps, better that it 
should rest there, that then the country should be harassed 
by the endless controversies to which a more specific direction 
on this subject might have given rise. The observation in the 
case of Hennen, .to which reference is made, Ex parte Hennen, 
13 Pet., 258, that the appointing power in the clause referred 
to ‘Was, no doubt, intended to be exercised by the department of 
the government to which the official to be appointed most 
appropriately belonged,'' was not intended to define the consti- 
tutional power of Congress in this regard, but rather tv 
express the law or rule by which it should be governed, 
The cases in which the courts have declined to exercise 
certain duties imposed by Congress, stand upon a different 
consideration from that which applies in the present case. 
The Law of 1792, 1Stat. at L., 243, which required the circuit 
courts to examine claims to revolutionary pensions, and the 
Law of 1849, © Stat. at L., 414, authorizing the District 
Judge of Florida to examine and adjudicate upon claims for 
injuries suffered by the inhavitants of Florida from the 
American Army in 1812, were rightfully held to impose upon the 
courts powers not judicial, and were, therefore, void. But 
the duty to appoint inferior officers, when required thereto by law, 
is a constitutional duty of thé courts;and in the present case there 
is no such incongruity in the duty required as to excuse the courts 
from its performance, or to render their acts void. It cannot be 
affirmed that the appointment of the officers in question could, with 
any greater propricty, and certainly not with equal regard to conven- 
ience, have been assigned to any other depositary of official power 
capable of exercising it. Neither the President, nor any head of 
department, could have been equally competent to the task. 

In our judgment, Congress had the puwer to vest the appointment of 
the supervisors in question in the circuit courts. (at pp. 396-378) 
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In essence, the Court broadl, generalized that the Hennen Covrt was 
engaging in unnecessary dictum and that the Constitutional language meant 
that department heads and federal judges could appoint, when given that 
power by Congress, any federal officials in any branches of the government 
unless otherwise provided for in the Yonstitution. Then the Court concludes 
that , in connection with the appointment of supervisors of elections, not 
only are the circuit courts as appropriate as the President or department 
heads, but are indeed more appropriate in so far as these officials are 
concerned. 

In short, the Court at first rejects the Hennen interpretation of 
the Constitutional language and then explicitly adopts it, applying it 
to decide the issue presented by Siebold. Moreover, the Court even 
supports Hennen more generally when it says: 

'",..and in the present case there is no such incongruity 
in the duty required as to excuse the courts, from its 
performance, or to render’ théir acts void." (underlining 
added) (at p. 398) 

At this point, even from a reading of Siebold without further research, 
one must conclude that, although at first using language that seems to impair 
somewhat the Hennen position, the Court essentially reiterates it and im- 
mediately procedes to apply the Hennen standard to reject Siebold's point. 

However, when the entire Title of the Revised Statutes (The Elective 
Franchise") is studied, it becomes quite clear that the Court was dealing 
with a case that fell squarely within Hennen. Unfortunately, the Court's 
opinion in Siebold leaves the impression that supervisors of elections 
were federal officials with broad, far ranging powers of general super- 
vision and control. Nothing could be further from the truth; indeed, the 
"supervisor" of elections was empowered to do just what the root latin 
means, "look over’ and no thing more. 

The Enforcement Act election provisions were based upon the concept 
of jusicial resolution of contested elections. Sec. 2010, which was not 
cited in Siebold, gave the circuit courts the jurisdiction to decide the 


title to offices other than those of Presidential Electors, Members of the 
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House, and state legislators when the denial of the right to vote on 


account of race infected the result of the election. The statute, which 
appears today as 28 U.S. C. 1344, cites the 15th Amendment as its direct 
authority. Moreover, the powers to adjudicate contested elections involving 


Presidential Electors and Members of the House were already Constitutionally 
weve 
vested in the Congress and in the House. But even here Here the contested 
Hie 
elections statutes governing House elections vested the federal judiciary 


with authority to preside over the taking of depositions, an authority in 
Keke 
aid of the power of Congress to adjudicate these matters. 


Ce een ER LL 


* = Sec, 2010. Whenever any person is defeated or 
or deprived of his election to any office, except 
elector of President or Vice-President, Representative 
or Delegate in Congress, or member of a State legisla- 
ture, by reason of the denial to any citizen who 
mayoffer to vote, of the right to vote, on account 
of race, color, or previous condition of servitude, 
bhisic right to hold and enjoy such office, and the 
emoluments thereof, shall not be éimpowered by such 
denial; and the person so defeated or deprived may 
bring any appropriate suit or proceeding to recover 
possession of such office, and in cases where it 
appears that the sole question touching the title 
to such office arises out of the denial of the right 
to vote to citizens who so offered to vote, on 
account of race, color, or previous condition of 
servitude, such suit or proceeding may be instituted 
in the circuit court or district court of the United 
States of the circuit or district in which such 
person resides. And the circuit or district court 
shall have, concurrently with the State courts, 
jurisdiction thereof, so far as to determine the 
rights of the parties to such office by reason of 
the denial of the right guaranteed by the fourteenth 
article of amendment to the Constitution of the 
United States and secured therein. 


This presently almost never-used statute was the basis (as 
amended by the ‘technical’ revisions of fJune 25, 1948, to include the 
United States Senate) for the now famous litieation instne Fifth Circuit 
contesting then United States Senator-electcLyndon Johnson's election 
in 1948. (Johnson v. Stevenson,1/0 Be2ds 108, (C.A. Tex,,, 1943),). The 
Court held the statute inapplicable by its own terms, since United 
States Senators were explicitly excepted, and dismissed the litigation. 


wee Art. I, Sec. 5, Cl.1, and Sec. Baw Cle bes pUaeo Constitution; and 
the 17th Amendment was yet to be adopted. 
RAK Title I1, CH. 8 of the Revised Statutes; now codified as 2 U.S.C. 
201-225. 
REE Ibid., Sec. 110; now codified as 2 U.S.C., 206. 
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In esSence, then, the Enforcement Act funneled election contests into 
the federal judiciary as the enforcement agency for the 15th Amendment's 
protection of the right to vote regardless of race, Seen in this light, 
it becomes clear that the supervisors were at the least ancillary to the 
judicial process, But this analysis just scratched the surface of their 
full judicial nature. 

The Chief Supervisor for the judicial district is appointed by the 
circuit judge from among his circuit court commissioners. (Sec. 2025) 

In addition to the supervision of his subordinates his function is solely 
to inform the court. (Sec. 2026). The individual Supervisors are appointed 
by the circuit judge, two for each precinct, on a petition filed by either 
two citizens or a municipality or by ten citizens of a county. (Sec. 2011)* 
The court may at any time modify, change, or alter the appointment of 
the supervisors. (Sec, 2012)** In Congressional election matters, the 
Chief Supervisor*** also files all materials with the House of Represen- 
tatives*i**, as well as with the court under his direct responsibility. 
Finally, Sec. 2029 reads: 

Sec, 2029. The Supervisors of election appointed for any coun- 

ty or parish in any Congressional District, at the instance of 10 

citizens, as provided in Sec. two thousand and eleven, shall have 

no authority to make arrests, or to perform other duties than to 

be in the immediate presence of the officers holding the election 


and to witness all thier proceedings, including the counting of 
the votes and making of a return thereof. 


* See note ** on page y= 
Jan? ind 
Wee Ibid. 


wick Appointed by the circuit court from among its commissioners (Sec. 
2025) to report directly to the court (Sec. 2025). 

wie Sec. 2020, .../ P/rior to the assembling of the Congress for 
which any such Representative or Delegate was voted for he shall 
file with the Clerk of the House of Representatives all the evi- 
dence by him taken, all ifnormation by him obtained, and all re- 
ports to him made. 
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Parenthetically, it should be added that Sec. 2021* 
creates the office of special deputy marshal, appointed 
by the U. S. Marshal for each precinct in such numbers as 
io protect the election supervisors in the performance of 
th:..r duties. In essence, Congress recognized clearly in 
the Enforcement Act itself the proper and appropriate lines 
of appointment for the functions it had created. As to 
the election supervisors, it seems quite obvious that they 
lacked even the authority of most special masters in the 
present federal practice, though perhaps this denomination 


would best describe them, 


It is not out of place to note that the Civil Rights 
Act of 1960 creates a federal referee system that is 
quite similar to the scheme of the Enforcement ACUMOE 
1870** The relevant differences are that (1) in the 
1960 Act, the Attorney General institutes the proceeding 
for the appointment of the referees, whereas in the 1870 
Act a citizens’ petition begins the process, and (2) the 
federal refcree exercises far more authority than the 


supervisor of elections. 


a ee ee a ET EE ES SS OE ER SEE A OE 


* Sec, 2021, Whenever an election at which Representatives 

or Delegates in Congress are to be chosen is held in any city 
or town of twenty thousand inhabitants or upward, the 

marshal for the district in which the city or town is situated 
shall, on the application, in writing, of at least two citizens 
residing in such city or town, appoint special deputy marshals, 
whose duty it shall be, when required thereto, to aid and 
assist the supervisors of election in the verification of any 
list of persons who may have registered or voted; to attend 

in each election district or voting precinct at the times 

and places fixed for the registration of voters, and at all 
times and places when and where the registration may by law 

be scrutinized, and the names of registered voters be marked 
for challenge; and also to attend, at all times for holding 
elections, the polls in such district or precinct. 


s*Pub, L. 86-449, Sec. 60l(a); 42 U.S.C. 1971(e). 
-~12- 
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3. Rice v. Ames, supra. 

Rice called into question the power of Congress to authorize the U.S. 
District Courts to appoint U. S. Commissioners in the contest at their 
duties in extradition cases. The Court rejected the attack, saying: 

4, The fifth assignment questions the constitutionality of 

Rev. Stat. # 5270, first, because it does not provide for any 

mode of procedure relatins to continuances, change of venue, 

bail, etc., before commissioners appointed in extradition 

matters; second, becase Consress had no power to confer upon 

a district judge of the United States authority to create such 

inferior courts; third, because Congress has not created such 

court and established its jurisdiction. We are unable to 

appreciate the force of this objection. Congress having pro- 

vided for commissioners, who are not judges in the constitu- 

tional sense, had a perfect right wnder art. 2, #2, //2 of the 

Constitution, to invest the district or circuit courts with 

the power of appointment, The only qualification required 

of a commissioner to act in extraditlon cases is that Sug- 

gested by Rev. Stat. #5270, that he shall be “authorized so 

to do by any of the Courts of tie United States.’ We know of 

no authority holding that Congress may not vest the courts 

with this power, and we are reluctant to reeate one. 

The striking thing about both the Hennen and Siebold cases is that 
neither opinion* indicates the proceedings of the Constitutional Conven- 
tion of 1787 were consulted on the point at issue. This research would 
seem to be logically of great, and perhaps decisive, import. Indeed, such 
is the case. The Constitutional Convention, in tie very vote inserting 
this provision in the Constitution, in unambiguous terms, sade crystal 
clear exactly what it meant. 

The inquiry opens with the presence of the word ‘alone’ following 
the word ‘President’'. Was it necessary to emphasize that the President 
was just one person, was some sort of joint appointing powers being con- 
ferred, or just what was the meaning of ‘alone’? In Madison's supplemen- 
tal notes made during the Convention proceedings in Ferrend's fourth 
volume of Records of the Federal Convention of 1787**, one notices thath 


he sets forth tie critical language as follows: 


in the President alone-- in tlhe Courts cf Law, or 
in the Heads of Departments (at p. 60) 


The dash, of course, would sndicate a distinctisn between tie cate- 
gory vf the sresident and the j diciary and t.:e desartment heads. 
7 Nor do the keadnotes or argiment of ccunse! so indicate. 


*#%* = Max Ferrand, Records 2f tiie Feder:] Convent.on of 1737 (Yale Univ. 
Fress: 1937). 
-~13- 
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The Convention's restrictive views on the extent of the appointive 
power are dramatically presented on Pages 627-8 of Volume II, Ferrend's 
Records, supra. 

Art. II Sect. 2. (paragraph 2) To the end of tiis, Mr. 

Governr. Morris moved to annex ‘but the Congress may by law 

vest the appointment of such inferior officers as they think 

proper, in the President alone, in the Courts of Law, or in 

the Heads of Departments’. Mr. Sherman 2nded the motion. 

Mr. Madison. [It dces not go far enough if it be nec- 

essary at all-- Superior Officers below Heads of Departments 

ought in some cases to have the appointment of the lesser 


Orlices. 


Mr. Govr. Morris. Th.re is no necessity. Blank Com- 
missions can be sent-- 


On the motion 
/Ayes --5; noes --5; divided --1/ 
The motion being lost be the equal division (of votes). 

It was urged that it be put a second time, some such pro- 

vision /628/ being too necessary, to be omitted, and ona 

second question it was agreed to nem. con. 

The Convention, faced with the problem of an excessive burden upon 
the President, realized that it was advisable to drop the residual appoint- 
ment power onel evel below the apex of appointive power. This level was, 
of course, the heads of departments in the executive and the judges in 
the judicial branch*. Graphically expressed, the concept is one of a 
pyramid with the President at the to,» and the heads of departments and 
the federal judiciary forming tle second level. Madison raised the 
question of the advisability of going down to a third level in the 
executive establishment, but this was not pressed. Each level was to 
have the appointment power over lesser officers within its owm sphere of 
responsibility. Any suggestion that this provision meant that the Con- 
gress could have vested the power to appoint the inferior officers of the 


United States in the federal judges would have stunned the members of 


the Convention. One need only repeat the citation of this 
Court of pp. 13-14 in Hart & Wechsler, supra, to iliustrate 


the Convention's views on this principle. 


hts tein pce at CB att arnt ; 
* Specific provisions of the Constitution had already dealt with 
officers of the Congress; Art. I, Sec. 2, Cl. 5 and Sec. 3, 
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BreeeupliceroLricy Supports a Limitation of the Appointive Power 


In_ the Judiciary. 

It is highly relevant and necessary to consider the results 
and implications of a holding by this Court that the language of 
Arts LT, sec, 25 Cl.) 2,0f the: Constitution authorizes ithe’ Coneress 
to vest in the federal judiciary the appointment power over any or 
all of the lesser officers of the United soopee,* 

The United States is a nation requiring the services of a 
multitude of functionaries performing duties of immensely diverse 
character. Examples of a few are: District Directors of Internal 
Revenue, U. S. Attorneys, local Selective Service Boards, county ASCS 
committees, wage and hour inspectors, agricultural expansion agents, 
highway program supervisors, FHA housing inspectors, bank supervisors, 
administrators of the poverty program, the Peace Corps and AID pro- 
grams. If the Constitutional language means that the Courts can be 
given the duty to appoint such officials, then it seems clear that 
the Constitution authorizes the Congress to vest the federal courts 
with major executive power. Moreover, appointments of limited 
duration (as illustrated by the staggered 3-year terms in the case 
at bar) could give even lighter control to the judiciary. 

But the consequences of sucn an interpretation of Art. II, 

Sec. 2, Cl. 2, are frightening to contemplate. Federal officials 
and the U. S. Government are responsible agents — their acts and 
omissions create legal rights, duties and status and they can sue 
and be sued for the whole range of judicial remedies in the federal 
courts. [t directly follows that, unless Clause 2 is maintained in 
the limited fashion clearly envisioned by the framers, judges could 
be more involved in defending themselves and their agents than in 
administering justice. And the independence of the judiciary to 
render that justice would be riddled with statutory bias, interests, 
prejudice, and concern as a result of non-judicial duties placed 


upon the federal judges. 


* It is also relevant to notice the existing instances of placement 
of extra-judicial duties on judges. 20 U.S.C. 42 provides that the 
Chief Justice shall be a member of the Board of Regents of the Smith- 
sonian Institution. Hart & Wechsler's Federal Courts and the Federal 
System lists a few instances of federal judges receiving extra-judicial 
appointments at pp. 102-105 and contains otherwise pertinent material 
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, The power to appoint vests the correlative of the right to 
ee te 

petition for redress of grievances in the people affected by 
such appointment. If the judiciary allows these responsibilities 
of appointment and control to be foisted upon it, then it cannot 
Constitutionally deny the right of the people under the First 
Amendment to look to the courts for redress of grievances aris- 
ing from the exercise of non-judicial powers. For example, 18 
U.S.C. 1507 makes it a crime to interfere with the exercise of 
judicial responsibilities in buildings housing federal courts. 
Sutely this statute would be unconstitutional pro tanto as the 
judiciary becomes increasingly vested with appointment powers by 
the Congress and the people desire to petition the courts for the 
redress of grievances based on the exercise of those very powers. 
In short, federal judges can now be the objects of picketing, 
demonstrations, and lobbying. 

Finally, what is now the meaning of the independence of the 
federal judiciary? It seems clear that the improper and incorrect 
interpretation of the Constitutional language would bring about the 
condition that, through the extensive use of the appointment power, 
Congress could utterly destroy the independence of the judiciary 
and obliterate Article III of the Constitution. To state the pro- 
position is to answer it on public policy grounds as to the issue 


ale 
”“ 


presented here. 


* "The policy is to conserve the time of the judges for the per-~ 
formance of their work as judges, and to save them from the 
entanglements, at times the partisan suspicions, so often the 
result of other and conflicting duties."’ (Cardozo, Ch.J., in 
Matter of Richardson, 247 N.Y. 401, 160 N.E. 655, 661 (1928).) 
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POINT III 
THE JUDICIAL APPOINTMENT ISSUE IS NOT LITIGABLE AND 
IS FORECLOSED FOR THE FURTHER SEASON THAT THE UN- 
BROKEN DECISIONS OF THIS COURT, THE U. S. COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA, AND THE SUPREME 
COURT OF THE UNITED STATES HAVE HELD THAT EXECUTIVE 
FUNCTIONS MAY NOT BE PLACED UPON AN INDEPENDENT 
JUDICIARY BASED UPON ARTICLE III OR EVEN ARTICLE it 


OF THE CONSTITUTION. 


It is the height of understatement to say that the Constitutional 
status of the courts of the District of Columbia has been the sub- 
ject of some judicial uncertainty. The latest case in which the 
Supreme Court has dealt with the issue seems to be Glidden v. 
Zdanok, 370 U. S. 530 (1962). The Court typically split into 
various factions and sub-factions but held that the Court of Claims 
and the Court of Customs and Patent Appeals were Art. LL courts 
whose judges were protected by the tenure and salary provisions of 
Article III and could sit by designation and assignment on cases 
coming within the general jurisdiction of the federal courts. Mr. 
Justice Harlan, speaking for himself and two of his brethren, wrote 
the majority opinion in which he discussed the courts of the District 


of Columbia. In his words: 


The restraints of federalism are, of course, removed 
from the powers exercisable vy Congress within the District. 
For, as the Court early stated, in Kendall v. United States 
CUS)© i2ePet 02438019 wcll edeilo1. 1216. 


"There is in this district, no division of powers 
between the general and state governments. Congress has 
the entire control over the district for every purpose of 
government; and it is reasonable to suppose, that in organ- 
izing a judicial department here, all judicial power 
necessary for the purposes of government would be vested 
in the courts of justice." 


Thus those limitations implicit in the rubric "case 
of controversy" that spring from the Framers' anxiety not 
to intrude unduly upon the general jurisdiction of state 
courts, see Madison's Notes of the Debates, in II Farrand, 
Records of the Federal Convention (1911), 45-46, need have 
no application in the District. The national courts here 
may, consistently with those limitations, perform any of 
the local functions elsewhere performed by state courts. 


But those are not the only limitations embodied in 
Article 3's restriction of judicial power to cases or con~ 
troversies. The restriction expresses as well the Framers' 
desire to safeguard the independence of the judicial from 
the other branches by confining its activities to ''cases 
of a Judiciary nature," see II Farrand, op Cit., Supra; at 
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430, and in this respect it remains fully applicable 

at least to courts invested with jurisdiction solely 
over matters of national import. Our question is 
whether the independence of either the Court of Claims 
or the Court of Customs and Patent Appeals has been so 
compromised by its investiture with the particular heads 
of jurisdiction described above as to destroy its eli- 
gibility for recognition as an Article 3 court. 


Footnote 54 is quite significant and is as follows: 


"54. The DC Code, 1961, Tit 11, c 5, establishes 

a special term of the United States District Court 

as a probate court, whereas the other Federal District 
Courts have been debarred from exercising such a juris- 
diction as one traditionally within the domain of the 
States. Byers v McAuley, 149 US 608, 619, 37 L ed 867, 
872, 13 § Ct 906. Similarly, the divorce proceedings 
maintainable under the general jurisdictional grant, 

DC Code §11-306; see Bottomley v Bottomley, 104 App DC 
311, 262 F2d 23, are beyond the ken of the federal 
courts in the States. Ohio ex rel. Popovici v Agler, 
290"US 537956505, 74 Leed 489.496) 50 6 Ceo 154. 


The appointing authority siven judges of the District 


LS YS SS SAGAR ey SS en, Ns Seer sete emcee SE 


stitution. See note 10, supra; Ex parte Siebold, 100 


US) 371 yeo97y e098 ie oer eeda7 1) a 2G8eme (Under lini qeaadded) 


It is noteworthy that in the very discussion of the jurisdiction 
of the Courts of the District of Columbia there seemed to be no 
thought in footnore 54 that that jurisdiction would be susceptible 
to such distortion as to sustain the power to appoint the School 
Board by the judges of this Court. Indeed, the Justices could 
only cite the key language in Art. Pie occ ee 2) wee ase rnc 


* 
"probable" source of the power. As has been pointed out in 


Point II, such an interpretation is utterly foreclosed. 


* Mr. Justice Harlan's citation of the Board of Mental Health as 
being in a category similar to the Board of Education seems in- 
COGGECE. 


ihe, District.of ColumbiasCodessTit) 2Jesec: 308, establishes 
a "Commission on Mental Health . . . which shall examine alleged 
insane persons, inquire into the affairs of such persons, and the 
affairs of those persons legally liable as hereinafter provided 
for the support of said alleged insane persons, and make reports 
and recommendations to the court as to the necessity of treatment . 
of such insane persons. The said commission shall be drawn from 
a panel of nine, who shall be appointed by the judges of the United 
States District Court for the District of Columbia. (underlining 
added) 


Significantly, the statute provides that "The said commission 
shall act in all respects under the direction of the equity court." 
(8 21-308) (underlining added) "The form of the commission, i.e. 
two physicians and one lawyer, was taken from the laws of Pennsyl- 
vania, which provide for a commission to be appointed in each case. 
The idea of a permanent body to be paid by the District of Columbia 
was suggested by the large number of such cases, the territorial 
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The question then arises as to what is meant by the 
broad language so commonly used to the effect that the courts 
of the District may exercise "legislative and administrative" 
or "non-judicial" functions as well as Article III judicial 


functions*, Perhaps the key lies in the language of Mr. 


Justice Curtis in Murray v. Hoboken Land and Improvement 
Co., 18 How. 272. (1856) and in the words of Mr. Justice 


Brandelsmin Tutunasvesusse, 1270 Ursiasesun(1o26)- 


Murray was a case challenging the attempt of the United 

States to recover missing funds from the former Collector 

of the Customs for the Port of New York through summary 

levy on the Collector's personal real property. An Act 

of Congress provided for the summary proceedings by audit 
and then warrant issued by the Solicitor of the Treasury. 
The Collector's successor in title by sale attacked the 
statutory summary proceedings as unconstitutional. In 


upholding the statute, Mr. Justice Curtis said: 


It was strongly urged by the plaintiff's counsel, 
that though the government might have the rightful power 
to provide a summary remedy for the recovery of its 
public dues, aside from any exercise of the judicial 
power, yet it had not done so in this instance. That 
it had enabled the debtor to apply to the judicial power, 
and having thus brought the subject matter under its 
cognizance, it was not for the government to say that 
the subject matter was not within the judicial power. 
That if it were not in its nature a judicial controversy, 
Congress could not have conferred on the District Court 
power to determine it upon a bill filed by the Collector, 
If it be such a controversy, then it is subject to the 
judicial power alone; and the fact that Congress has 
enabled the District Court to pass upon it, is con- 
clusive evidence that it is’ a judicial controversy. 


(contd) limits of the District of Columbia, and the fact 
that there is only a limited number of persons qualified 

to act practicing within the District of Columbia." Senate 
Report 1689, 75th Congress, "The statute @ J. wasipassed 
in 1938 in recognition of the fact that the assistance’ of 
unbiased experts was essential to assist courts in dealing 
with insanity cases." De Marcos v. Overholser, 137 F. 2d 
698. (D. Gin Gir iyel 54 3)3, 


* Parenthetically, Hart & Wechsler, supra at p. 349, 

pointedly pose the question: "Is there any satisfactory 
explanation of why a fusion of judciial and non-judicial 
functions in the same tribunal is objectionable in constitutional 
courts outside the District of Columbia but not in inferior 
constitutional courts inside it?" 
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we cannot admit the correctness of the last position. 
If we were of opinion that this subject matter cannot 
be the subject of a judicial controversy, and that 
consequently it cannot be made a subject of judicial 
cognizance, theconsequence would be, that the attempt 
to bring it under the jurisdiction of a court of the 
United States would be ineffectual. coe 


To avoid misconstruction upon so grave a subject, 
we think it proper to state that we do not consider 
Congress can either withdraw from judicial cognizance 
any matter which, from its nature, is the subject of a 
suit at the common law, or in equity, or admiralty; 
nor, on the other hand, can it bring under the judicial 
power, a matter which, from its nature, is not a subject 
for judicial determination. At the same time there are 
matters, involving public rights, which may be presented 
in such form that the judicial power is capable of act- 
ing on them, and which are susceptible of judicial 
determination, but which Congress may or may not bring 
within the cognizance of the courts of the United States, 
as it may deem proper. Jes 


In short, the Court felt that the federal judiciary 
could not involve inself, either voluntarily or by Act of 
Congress, in matters essentially not of a judicial character 
and not presented in a judicial posture. The Court realized 
that many matters not basically of a judicial nature may be 
presented in a judicial posture appropriate for the exercise 
of jurisdiction and therefore within the Constitutional 


authority of the federal courts. 


In Tutun, which raised the issue of the constitution- 
ality of circuit court of appeal jurisdiction of natural- 


ization proceedings, spee”ing for the Court, stated: 


The function of admitting to citizenship has been 
conferred exclusively upon courts continuously since the 
foundation of our government. See Act of March 26, 
1790, chap. 3, 1 Stat. at L, 103. The Federal district 
courts, among others, have performed that function 
since the Act of January 29, 1795, chap. 20, 1 Stat. 
at L. 414. The constitutionality of this exercise of 
jurisdiction has never been questioned. If the pro- 
ceeding were not a case or controversy within the meaning 
of art. 3, 82, this delegation of power upon the courts 
would have been invalid. Hayburn's Case, 2 Dall. 409, 

1 L. ed, 436; United States v. Ferreira, 13 How. 40, 
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14. ed. 425 Muskrat vy. United (States, 219 US. 346 
55 L..e0. s24Gec IeSup. | Choe Ren.i250. Giwhether® aeproceedin 
which results in a grant is a judicial one, does not 
depend upon the nature of the thing granted, but 
upon the nature of the proceeding which Congress has 
provided for securing the grant. The United States 
may create rights in individuals against itself, and 
provide only an administrative remedy. United States v. 
PCOCK fee DUM U See s20 ho 310s eC om OL lube. 
Sup. Ct. Rep. 464. (ate pet 576) 
It seems, then, that these two further cases have dealt 
to a degree with the limit of the power of the federal jud- 
iciary over the "legislative" or "administrative" functions 
involved in such cases as Federal Radio Commission v. 
Genera leblectricacCGa 2ol U.o. 9404. ( 1040)7 80 Ponoghucay.: 
United States, 289 U.S. 516 (1933)- and Ex Parte Bakelite 
Corporation, 279 U.S. 438 (1929). Clearly those cases, 


and, indeed all others that have come to the attention of 


counsel are solidly consistent with the limitation that 


g 


Bab- 


the matter be presented in a judicial posture and be susceptible 


to judicial determination.* The decision of this Court 

in United States ex rel. Brookfield Construction Co. v. 
Stewart ,DsDIGe, 9234 eFhssupp. 024728; affirmed? 11i9%Uts. 

Ret D.C. 254, 339 F. 2d 753 (1954), called to the parties’ 
attention by the Court, squarely limits the duties and respon- 


sibilities which can be placed by the Congress on the U.S. 


District Court for the District of Columbia. ** 


8 
* The Administrative Procedure Act is of some interest 
in this connection. 


x% The District Court's jurisdiction traceable to Congress' 
power over the District of course gives this Court a general 
plenary jurisdiction not possessed by other Federal Courts. 
Bottomley v. Bottomley, 262 F. 2d 23. But this Courc 

only has exercised jurisdiction over or invcon junction 

with matters susceptible to judicial determination and 
presented in a judicial posture -- except for the Board 

of Education appointment power conferred by Jie Dek. couc 
S101, The Courts' of the District regulatory commission 
review jurisdiction is quite consistent with this principle. 
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Of some value is an inquiry into the practice in the 
other states of the Union, particularly the State of Maryland. 
Almost every state has an explicit constitutional provision, 
> constitutional decision by its highest court, or both, 
prohibiting the legislature from placing non- judicial func- 
tions such as the appointment of executive officers on the 
judi Claay ours There are a few apparent exceptions that allow 
some impingement on the judiciary. ** However, Maryland, 
the predecessor sovereignty of the District of Colunbia, 
has had an explicit prohibition in its Declaration of Rights 
since 1776 and the decisions of the Maryland Court of Appeals 
interpret this prohibition to void appointive arrangements 


far less excessive than presented in the case ed of ok gp 


Although his reasoning dealt with the tenure and salary 
of the judges of the courts of the District, ir. Justice 
Sutherland's language in O'Donoghue (at p. 540) seems 


equally relevant here 3 


It is important to bear constantly in mind that the 
District was made up of portions of two of the original 
atates of the Union, and was not taken out of the Union 
by the cession. Prior thereto its inhabitants were 
entitled to all the rights, guaranties, and immunities 
of the Constitution, among which was the right to have 
their cases heard.and determined by federal ccurts 
created under, and vested with the judicial power con- 
ferred by, Art.III. We think it is not reasonable 

to assume that the cession stripped them of these rights, 
and that it was intended that at the very seat of the 
national government the people should be less forti- 
fied by the guaranty of an independent judiciary than 
in other parts of the Ui Ole at 


i 
«x (This footnote and the following one are not based upon 
the depth of research desirable, due to time limitations.) 


Alaska, Ariz., Cal., Colo,,, conn., Gas, Hawaii, Iowa, Mont., 
Neb., Nev., N.J., Spite ep cape Ree N.D., Ohio, Okla., Ore., 
R.1I., Tenn., Tex., Utah, Vt., Va, W. Vae, Wisc., WyO.3 
Florida, Kan., N.H., and Pa. seem unclear. 

**x Idaho, Ind., S.C., and Wash. 

“t*Board of Supervisors of Election for Wicomico County v. 
Todd, 97 iid. 247, Awa 265; 


sex Supporting this conclusion is the decision of the 
Ge (eb (eye Appeals for the District of Columbia in 
Pang-Tsu_ Mow v. Republic of China, 201 F. 2a 195 (1952), 
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(contd) involving the question of the jurisdiction of the 
District Court for the District of Columbia over suits between 
aliens, The Court stated: 


(a) Defendants contend the District Court was without 
jurisdiction to give relief by preliminary injunction 
or otherwise because Article III, Section 2, Clause l, 
of the Constitution, in its definition of the judicial 
power of the United States, does not include a suit 
between aliens. This provision relates to the scope 
of Federal judicial power in a general sense without 
special reverence to the District of Columbia. The 
considerable judicial residuum not granted to the United 
States remains with the several states and, since there 
is no state jurisdiction in the District of Columbia, 
appellant argues that a sort of judicial vacuum exists 
here with respect to actions and parties not covered by 
the power granted to the Federal judiciary under Ayticle 
III, But we think it clear the founders avoided this 
result by the terms of Article I, Section 8, Clause 17, of the 

“onstitution, which provides that Con gress shall 
have power "To exercise exclusive L,gislation in all 
Cases whatscever, over such District (of Columbia) ***," 
This provision is to be harmonized sith Article III, 
Section 2, Clause 1. National Mutual Ins. Co. of Dist. 
of Columbia Ven lidewaterelranstenico yy 81940 moa / eo. 
592 GIRoeCt. 11 /GMEOseLEduaL> Sommerhe Harmonizing 
process leads s inevitably to t the conclusion that when 


parts S Of f Maryland an and Virginia became originally 
incorporated within the District of Columbi Columbia the authority 


of Congress over this ceded area, Tea, resting u upon A,ticle ae 
Was sufficient to enable it to clothe the courts here 
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POINT IV 


Conclusion 


Plaintiffs respectfully submit that a litigable issue is 
not presented within the meaning of Bailey v. Patterson, 
369 U.S. 31 (1962) in that the controversial issue is clearly 


foreclosed in favor of Plaintiffs. 


Respectfully submitted, 


William M, Kunstler 


William L. Higgs, 
Of counsel 
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I. PRELIMINARY STATEMENT 


This Supplemental Brief is filed to supplement the peints and 
authorities set forth in Plaintiffs' Brief of February 11, 1966. 

On March 25, 1966 the Honorable J. Skelly Wright handed down 
an opinion in this case, referring the case to the Chief Judge of 
this Circuit, certifying to the necessity for the comvening of a 
statutory three-judge District Court, On March 29, 1966 the 
Honorable David L. Bazelon, Chief Judge of the U. S. Court of 
Appeals for this Circuit, appointed this three-judge District Court 
to hear the issue raised by Plaintiffs as to the constitutionality 
of Sec. 31-101 of the D. C. Code and remanded the remaining causes 
of action to the single-judge District Court. 

The three-judge District Court set argument for Monday, 

April 18, 1966, at 10 A. M. 

The issue is framed procedurally in terms of Plaintiffs' 
Motion for Summary Judgment and the Defendants' Motion to Dismiss, 
both of which have been referred to this three-judge District Court. 
The issue presented is whether Sec. 31-101 of the D. C. Code, the 
statute directing the Judges of the U. S. District Court for the 
District c Columbia to select the District's Board of Education. 
is constitutional, as against Plaintiffs‘ attacks that (1) the 
statute is in clear violation of Article II, Section 2, Clause 2, 
of the Constitution, (2) the statute violates the Constitutional 
doctrine of Separation of Powers, and (3) the statute violates the 
fundamental of principles of Due Process. 

Plaintiffs' original Brief contains the principal points and 
authorities on the first two points. This Supplemental Brief sets 
forth a somewhat fuller argument as to Point III. The final point 


in this Supplemental Brief deals with the question of remedy in the 
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event that this Court should find Sec. 31-101 of the D, C, Code 


to be in violation of the Constitution, 


II. SUPPLEMENTAL POINTS AND AUTHORITIES 


A. The Defendant Board of Education consists exclusively 
of non-judicial offices with solely executive 
responsibility, wholly unrelated to the functions and 


responsibilities of the United States District Court 
for the District of Columbia 


This point is admitted by Defendants. (Par. 7, p. 5 of 


Answer of Defendants other than the Federal District Judges). 


B. Section 31-101 of the D. C. Code is unconstitutional 
in that it requires the Federal District Court for the 
District of Columbia to appoint members of a board with 
broad executive functions whose acts with respect to the 
constitutional rights of citizens come substantially 


and broadly within that Court's judicial powers under 
the Constitution. 


Mr. Justice Cooley states: 

---(A) legislative act which should undertake to make 

a judge the arbiter in his own controversies would be void, 

because, though in form a provision for the exercise of 

judicial power, in substance it would be the creation of an 
arbitrary and irresponsible authority, neither legislative, 
executive, nor judicial, and wholly unknown to constitutional 
government. (Cooley, Constitutional Limitations, 8th ed., 

p. 356.) 

The case of Tumey v. Ohio, 273 U. S. 510 (1926), considered 
the question as to the reach of the Due Process Clause of the 
Fourteenth Amendment as applied to a factual situation in which 
the Mayor of a small Ohio town, and the town itself, were given 


by statute a percentage of the finances recovered in all cases 


of conviction in the Mayor's police court. Mr. Chief Justice Taft, 
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in holding the statute unconstitutional and in violation of the 
Fourteenth Amendment's Due Process Clause, stated (at p. 534): 


A situation in which an official per force 
occupies two practically and seriously inconsistent 
Positions, one partisan and the other judicial, 
necessarily involves a lack of due process of law 
et the trial of defendants charged with crimes before 
am.) = 
In delivering the opinion of the Court in In re Murchison; 249 0S. 


133 (1955), Mr. Justice Black considered the Michigan 

* State's attorney put forth the argument to the Court that a 
state legislature has complete sweep in establishing its court 
system. The Chief Justice answered this argument (at pp.534, 
S36 


Counsel for the State argue that it has been decided by 
this Court that the leqislature of a State may provide 
such system of courts as it chooses: that there is nothing 
in the Fourteenth Amendment that requires a jury trial for 
any offender; that it may give such territorial jurisdiction 
to its courts as it sees fit: and therefore that there is 
nothing sinister or constitutionally invalid in giving to 
a village mayor the jurisdiction of a justice of peace to 
try misdemeanors committed anywhere in the county,even 
though the mayor presides over a village of 1,100 people 
and exercises jurisdiction over offenses committed ina 


county*of95007000- This is true and is established by the 
decisions? otethiss Courtyvi naMissoumev-eelewilsyel 019UrStm22.° 30; 
En re Claasen, 140 U.S. 200.. See also Carey v. State, 


7DSOhvomS tate. 21, Ilt.ilsS alsoucorrectlyinvointeac out that 
it is compltely within the ynower of the legislature to 
dispose of the fines collected in criminal cases as it will, 
and it may therefore divide the fines as it does here, 
one-half to the State and one-half to the village hy whose 
mayor they are imposed and collected. Lt'’is further sara 
with truth that the legislature of a State may, and often 
ought to, stimulate prosecutions for crime by offering 

to those who shall initiate and carry on such prosecutions 
rewards for thus acting in the interest of the State and 
the people. The legislature may offer rewards or a 
percentage of the recovery to informers. United States 
v. Murphy & Morgan, 16 Pet. 203. It may authorize the 
employment of detectives. But these principles do not at 
all effect the question of whether the State by the opera- 
tion of the statutes we have considered has net vested 

the judicial power in one who by reason of his interest 
both as an individual and as chief executive of the 
village, is disqualified to exercise it in the trial 

of the defendant. 


See also, in particular, Texas Electric Service Co. v. 
Clty. 5 da eee CLO 3 


An instructive case following Tumey is Ex parte Faer, 
20) eee Gast. 
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statute which authorized the Michigan judges to act as "one-man 
grand juries." The Michigan judge first sat as a one-man grand 


jury to hear evidence to bring the prosecution, and then, having 


done so, proceeded to try the case. 


The Supreme Court held the statute in violation of the Due 
Process clause of the Fourteenth Amendment. Justice Black wrote 


(AC pe Loy Loose 


The question now before us is whether a contempt 
proceeding conducted in accordance with these standards 
complies with the due process requirement of an impartial 
tribunal where the same judge presiding at the contempt 
hearing had also served as the 'one-man grand jury' out 
of which the contempt charges arose.... 


A fair trial in a fair tribunal is a basic require- 
ment of due process. Fairness of course requires an 
absence of actual bias in the trial of cases. But our 
system of law has always endeavored to prevent even the 
probability of unfairness. To this end no man can be a 
judge in his own case and no man is permitted to try 
cases where he has an interest in the outcome. That 
interest cannot be defined with precision. Circumstances 
and relationships must be considered. This Court has 
said, however, that "every procedure which would offer a 
possible temptation to the average man as judge...not to 
hold the balance nice, clear and true between the State 
and the accused, denies the latter due process of law." 
Tumey v. Ohio....Such a stringent rule may sometimes bar 
trial by judges who have no actual bias and who would do 
their very best to weigh the scales of justice equally 
between the contending parties. But to perform its high 
function in the best way, ‘justice must satisfy the 
appearance of justice.' Offutt v. United States, 348 
U.S. this 9980. fed Selly. 87 5eoerCUL Le 


In speaking of the relationship of the Fourteenth Amendment's 
limitations on State action as compared to that of the Fifth 
Amendment on Federal action, Mr. Chief Justice Warren, referring 
to educational segregation in the District of Columbia, pointed 
out in Bolling v. Sharpe, 347 U. S. 497 (1954) (at p. 500): 

In view of our decision that the Constitution prohibits 
the states from maintaining racially segregated public 


schools, it would be unthinkable that the same constitution 
would impose a lesser duty on the Federal government. 
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C. The constitutional cCoctrine of senaration of nowers , 
_as_ well as the related constitutional srincivle that 
non-jucicial functions may not he irposec upon the 
Juciciary, are clearly violated by Sec. 31-101 of 

thespect. Code. 


In U.S. v. Carrollo, 30 F. Supp, (¥.D. ™o., 1939) "the Court 
had before it the question of constitutionality of a statute 
of Conoress* placing upon the Tederal Bistrict Courts the duty 
of certifying to the Seerctary of Labor as to the advisability 
of denortation of certain nersons. In a jucicial rroceeding 
filec in the District Court hv Carrollo, the rrosnective denortee, 
the Federal District Court held that the statutory nrovision 
was Clearly in violation of the separation of nowers doctrine 
in that it nlaced unon the Court a non-judicial function of an 


executive nature calling for nolitical judqment. 


The case of United Public “Workers of America (CIO) v. 
Mitchell, 330 U.S. 75, a case on direct avpeal from a three 
judge District Court, sitting in this Court's jurisdiction, dealt 


with the constitutionality of a provision of the Hatch Act. 


*The statute, as set forth by the court follows (at p. 5): 


Section 155 of Title 8, U.S:C.A. provides’ as follows: 
Sec. 155 Deportation within certain times of aliens 
entering or found in the United States in violation 
OTMLAWs 0 5¢ 


The provision of this section respecting the deporta- 
tion of aliens convicted of a crime involvina moral 
turpitude shall not anply to one who has heen nardoned, 
nor shall such deportation be made or directed if the court 
or judge,thereof, sentencing such alien for such crime, 
shall, at the time of imposing juc€gment or passing 
sentence or within thirty days thereafter, due notice 
having first been given to representatives of the State, 
make a recommendation to the Secretary of Labor that 
such alien shall not be deported in pursuance of this 
subchapter*** 
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In considering the question of the rightness of the claims of 
several of the Plaintiffs, the Court stated (at De 20): 


The Constitution allots the nation's judicial power to 
the federal courts. Unless these courts resvect the 
limits of that uniaue authority, they intrude upon 
powers vested in the leaislative or executive branches. 
Judicial adherence to the doctrine of the separation of 
powers preserves the courts for the decision of issues, 
between litigants, capahle of effective détermination. 


In I.C.C. v. Brimson, 154 U.S. 447 1894, the Supreme Court 
upheld Sec. 12 of the Interstate Commerce Act, which authorized 
the Interstate Commerce Commission to seek judicial enforcement 
of its supoena duces tecum, as against an attach on the grounds 
that the statute assigned non-judicial functions to the Federal 
Courts in violation of the separation of powers coctrine, and 
was hence unconstitutional. The Supreme Caurt, after reviewing 
its cases considering the question of non-judicial functions 
and separation of powers, stated (at n. 483): 


The views we have expressed in the present case are not 
inconsistent with anythina said or decided in those cases. 
They do not, in any manner, infringe upon the statutory 
doctrine that Congress (excluding the special cases 
provided for in the Cosntitution, as, for instance, in 
section two of article two of that instrument)* ray 

not impose upon the courts of the United States any 
duties not strictly judicial.** 


*This example used by the Court probably is in reference to the 
appointment power provision at issue in this case. Lies 
interesting that the Opinion is by the former Ir. Justice Harlan 
and, as the present Justice Harlan's comment in footnote 54 of 
the Zdanok case (370 U.S. 530) the meaning is not very clear 

and obiter. 


** Mr. Justice Harlan, for the Court, continues (at p. 485): 


The duties assigned to the Circuit Courts of the United 
States by the twelfth section of the Interstate Commerce 
Act are judicial in their nature. The inquiry whether 

a witness before the Commission is bound to answer a 
particular question propounded to him, or to produce 
books, papers, etc., in his possession and called for by 
that body, is one that cannot be committed for final 
determination. Such a body could not, under our system 
of government, anc consistently with due nrocess of law, 
be invested with authority to compel obecience to its 
orders by a judgment of fine or imprisonment. .. (p.487). 
One of the functions of a court is to compel a party to 
perform a duty which the law requires at his hands. If 
it be adjudged that the defendents are, in law, ohliged to 
do what they have refused to do, that determination will 
not be merely ancillary and advisory, hut, in the words of 
Sanborn's case, will be a 'final and indisnutable basis 

of action', as between the Commission and the defendants, 
anc will furnish a prececent in all similar cases. bie 
will be as much a judqment that may he carried into effect 
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It is not altogether irrelevant to note that the Congress 
that enacted the statute vaided in Muskrat* was the same 
99th Congress that passed the 1906 statute that is at issue in 
this case. 

In two Supreme Court cases, Prentis v. Atlantic Coastline 
Company m2 -S-2)0;,and Dreyersv. hl inois ml eres 
there is found exceedingly broad lanquage concerning the power 
of the State to inter-mix the executive, legislative, and 
JudTeValeruncterons. It should be pointed out that in Prentis 
the issue was whether or not the rate orders of the Vircinia 
Railroad Commission were such as to protect the orders from 
being enjoined by the Federal Anti-State Court Injunctions Act; 
the Court held that such proceedings were not “judicial” for the 
purposes of that Act. In Dreyer the Supreme Court held that 
the Illinois statute vesting in the Illinois State Parole Roard 
certain pardon and parole powers normally belonging to the 
chief executive did not violate the Fourteenth Amendment. 

The facts in these cases seem to contrast quite strongly 


with those in Tumey, Murchison, and the case at bar.** 


by judicial process as one for money, or for the recovery of 
property, or a judgment in mandamus commanding the performance 
of an act or duty which the law requires to be performed, or 

a judgment prohibiting the doing of something the law will not 
sanction. It is none the less the judgment of a judicial 
tribunal dealing with questions judicial in their nature, and 
presented in the customary forms of judicial proceedings, 
because its effect may be to aid an administrative or executive 
body in the performance of duties legally imposed on it by the 
Congress in executive of a power granted by the Constit ution. 


*Muskrat v. United States, 219 U.S. 346 (1911) 


**Though perhaps the point has already been indirectly made in 
the Plaintiff's Brief, it would seem that the appointment power 
phrase in Article 2, Section 2, Clause 2, of the Constitution 
should not be so construed as to produce violations of both the 
Due rocess clause of the Fifth Amendment and the Constitutional 
doctrine of Separation of Powers, as expressed in an independent 
judiciary, as well as the entire spirit underlying the 
Constitution. 


See also Commissioner of Internal Revenue v. Liberty Rank 
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Dey it this Court should hold that Sec. 31-101 of 
the D.C. Code is not a valid enactment, then 
the appropriate and proper relief is to order 
the Defendant Roard of Flections of the 
District of Columbia to conduct an at large 
election for the School Board of the District 
Of Columbia. 


Today, education is perhaps the most imnortant function of 
the state and local governments. Compulsory school attendance 
laws and great expenditures for education both demonstrate 
our recognition of the imnortance of education to our 
democratic society. It is required in the performance of 
our most basic piblic responsibilities, even service in 
the armed forces. It is the very foundation of qood 
citizenship. Today it is a principal instrument in 
awakening the child to cultural values, in preparing him 
for later professional training, and in helping him to 
adjust normally to his environment. In these day, it is 
doubtful that any child may reasonably he expected to 
suceeed in life if he is denied the opportunity of an 
education. 


These were the words of Mr. Chief Justice “arren in Prown 
Vio bOalasOl gEOUCaAGTON, Boa), Uo wo Saul oe Tt as cclear,;, then, 
that the issue presented by this case involves matters of great 
and urgent concern to all citizens of the District of Columbia. 

Prior to 1874 the School Poard seems to have been primarily 
elected and, where some of the members were appointed, their 
appointment was by an elected District government.* 

In 1874 Congress placed the District under the government 
of a Presidentially-anpointed Board of Commissioners. The 
Commissioners appointed the f€choo] Board until the 1906 Act 
stripped them of this power and placed it in the then Supreme 
Court of the District of Columbia, now the United State District 
CourtefLor the District of Columbia. The present provision for 


appointment of school board members was proposed by Congressman 


* See legislative history of Sec. 31-101 of the D.C. Code 

40 Cong. Rec. 5754-5764 (1906), as well as the various organic 
acts of the District of Columbia set forth in the preliminary 
pages of the first volume of the D.C. Code. 
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Foster of Vermont as an amendment to be added onto a bill 
recommending an increase in D.C. teacher salaries.* Foster 
stated his reason clearly for the amendment: “My sSigqnle object 
is to have a change in the board, to have a change for the 
better in the board, to improve the board, to make -it a board 
with sufficient capacity and practical husiness ability to 
conduct the schools of Washington in a proper manner."** 
(emphasis added). A number of times Foster explained the need 
for the change: 


But I am bound to say. .. that the school board as an 
official entity has made during its existence a record 
POLS INCapaclLt ym LOL minabil Cy) LOmsWweaknese art or 
indifference, that would be hard to be equaled in any 
epaal=se eloliiniben aliens buy, telbke fefebighueeya 4 gute 


It is my humble opinion that this condition of things 
is due to the fact that the members of the board of 
education are appointe by, and are under the supervision 
of, this little body of ‘peanut politicians’ to whom 

my friend (another Congressman) refers as District 
Commissioners. **** 


My single purpose in this amendment is to provide for 

an absolute divorce of the school system from the rest 
of the municipal government. I believe that this is 
absolutely essential in order to secure the best results. 
I have no pride of oninion as to the selection of the 
appointtng power. Only take the appointina power from 
the District Commissioners, and an improvement over 
present conditions will be assured. ***** 

(emphasis added). 


*5 40 Cong SeRec Wap amo 5 5190 G) 
ueeda Riel fel, ceifoinm feenl Pr. lekke, 2 
A** (Did SED (oo; aCOlmeimeDame repeated: 1.05750, CO le) apa ioe 


eR aae AWS RRS Tel ISN iokeun Kevew nn Alyy gelelieles 32) 


ERAT UD VGan Day 59 COlee pay 3. ssUCh Commande rOonrardsVorce 
is repeated in answer to a question, p. 5759, col 2, par ll. 
Other Congressmen also indicated they wanted this. See 
Grosvenor's statements, p. 5758, col 2, par. 8 
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The most surprising part of the debate is that Foster 


; that 
several times stated that what he really wanted was/the people 


of D.C. would elect their own school hoard: 


In nearly every community the very best method for 
the selection of the members of the school board 
prevails-~-~the method of election by the sovereign 
people. Where that method prevails the board is 
responsible directly to the taxpayers and board, 
patriotic citizens are chosen to serve upon the board, 
and they are glad to give their services as a matter 
of patriotism for the benefit of the boys and girls 
of their respective communtties. And this is the 
method that I am finally in favor cf here. SE Qala ped 
that we must in the end return to that system in 

thes Drsericteorecclumbia.* 


This idea was echoed by other Congressmen. Clark from Missouri 
said: 


We have pending here now four distinct propositions as 
to how these school trustees shall be elected or 
appointed. The committee recommends that the Comm- 
issioners of the District of Columbia appoint them. 
The gentleman from Vermont (Mr. Foster) recommends 

that the supreme court of the District of Columbia 
appoint them. The gentleman from Illinois (“r. Madden) 
wants the President of the United States to appoint 
them. Somebody suggested, although the proposition 
has not been put into concrete form, that the people of 
the District of Columbia elect the trustees: and, 
gentlemen, when you get down to the bottom of facts 
about it, that is the only one of these propositions 
that has any common sense in it. (applause) ** 


Clark continued: 


If I had my way about it, I would put the people of 
the District on a flat-footed equality, so far as 
home rule is concerned, with the rest of the commu- 
nities of the United States, and they should work 
out their own salvation with fear and trembling. . . 
Give them back the right to vote; compel them to 
levey and collect their own taxes and to disburse 
their own revenues.*** 
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The answer to the question as to why didn't Congress provide for 
election seems to be that there was pending a bill to provide the 
District with a city charter.* 

Instead of waiting until such a charter came before the House, 
Foster wanted to do something at that moment and was willing to 
accept giving the appointment power to the judges and taking it out 
of the hands of the Commissioners: 


---For the present, it seems to me we are taking a 
step in the right direction, ** 


Clark also said he would accept this: 

To have the judges of the supreme court of the District 
appoint the trustees is the proposition which strikes me 

most favorably of these three, for I can not get the trustees 

elected, as they ought to be. *** 

It seems clear, then that the 1906 Congress intended to repeal 
the earlier laws dealing with the election of the school board and 
to replace them with the temporary arrangement of appointment by 
the Federal District Judges until election machinery could be set 
up to enable the people to choose the board. At present, of course, 
as testified to by the presence of the Defendant Board of Election 
Commissioners in this case, there now exists machinery to conduct 
at large elections for the School Board in the District of Columbia. 

James Madison, in his speech in the House proposing and out- 
lining the proposed Bill of Rights to the Constitution, stated: 

"The Amendments which have occurred to me proper to 

be recommended by Congress to the State legislatures are 

these: First. That there be prefixed to the Constitution 

a declaration, that all power is originally vested in 

and consequently derived from the people. 

That Government is instituted and ought to be 

exercised for the benefit of the people; which consists in the 

enjoyment of life and liberty, with the right of 


acquiring and using property, and generally of pursuing 
and obtaining happiness and safety. 
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***Ibid, p. 5762, col. 1, par. 3 
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That the people have an indubitable, inalienable, 
and indefeasible right to reform or change their 
Government, whenever it be found adverse or inadequate 
to the purposes of its institution. * 
Madison's proposals were finally embodied in the Ninth and 
Tenth Amendments. ** 
The continuing vitality of the Ninth Amendment has been vividly 


attested by the Supreme Court's opinion on Griswold v. Connecticut, 


Ues , 85 S. Ct. 1678 (1965),*** which invalidated the 


Connecticut contraceptive statute. 


A number of state cases explicitly recognize the residual right 
of the people to elect their officials as a guiding principle. As 


the Montana Court said in State v. Lentz, 146 P. 932, 936: 


---(T) he general policy of our government, as indicated 
by these provisions, is that election to office by the people, 
when it may be conveniently done, is the general rule, and 
that appointments to fill vacancies made to meet the 
requirements of public business shall be effective only 
until the people may act.**** 


% 
Volume I, Debates and Proceedings in the Congress of the U. S. 
(Joseph Gales, Sr., Ed.: Wash: 1934) pp.433, 434 (June 8, 1789). 
3 AMENDMENT IX 
The enumeration in the Constitution, of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 
AMENDMENT X 
The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States: ° °2 
respectively, or to the people. 
K*KS 


See particularly the Opinion of Mr. Justice Goldberg (at page 1682), 
in which the Chief Justice and Mr. Justice Brennan join. See also 
the multi-relevant case of White v. Barker, 160 Iowa 96, 89 N. W. 
204 (1902). 


KREKK 
See also State vi Sims, 90 S.7E. 20d 288 (Wo Va.) oat pp. 291-mwnite 
v. Barker, supra, (Iowa); Buchholtz v. Hill, 13 A. 2d 348 (Md.) 
1940 at p.. 350; Marion County Election Board v. O'Brien, 169 N. E. 
205287 (indiana). at p.-'293+) Riley wv .eCorde lla | O4e pe Zoe eoy (Ok Lag) 
atop. oU0;h and 67 (Cod Se OLLI CerS ae ber. 2ifem DD. shoo. 
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In the United States the people of the District of Columbia are 


uniquely subject to an undemocratic government. Any claim that any of the 


agencies governing them has more than an ephemeral connection with the 
expressed will of the District's citizens is totally unfounded. None of their 
officials in whom appointive power might be vested is subject to the electorate. 


The most that can be said is that they have some small voice in the election 
of the President, but even this suffrage is far from proportionate to their 
numbers if the District were a State. The recent apportionment decisions 
of the Supreme Court have assured every citizen of every State in the Union 
that their connections to their government -- state, local or national -- will 


never be even remotely as tenuous and slight as those of the citizens of 
the District. Therefore, it would seem that the fundamental principle of 
American jurisprudence favoring election by the people should apply with 


uniquely intense force in the District of Columbia. 


Ill CONCLUSIONS 
Plaintiffs respectfully submit that the clause of the 1906 Act conferring 


the duty upon the Federal District Judges of the District of Columbia to 
appoint the members of the School Board is in violation of the Constitution 
and, therefore, void, and that immediate at large elections by the people of 
the District of Columbia should be held to fill the nine positions on the . 


District School Board. 
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Respectfully submitted, 


William M. Kunstler 


William L. Higgs, 
Cf Counsel 


CERTIFICATE 
I, William M. Kunstler, hereby certify that I have this day served 


a copy of this brief on attorneys for Defendants. 


April 18, 1966 


William.M. Kunstler 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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JULIUS W. HOBSON, individually and on * 
behalf of JEAN MARIE HOBSON and JULIUS * 
W. HOBSON, JR., et al., * 
* 
Plaintiffs * 
” 

* CIVIL ACTION NO. 82-66 
Ve Pi 


CLRL F. HANSEN, Superintendent of Schools * 


of the District of Columbia, et al., * 
le 

Defendants * 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 55 of the Federal Rules of Civil Procedure ?lain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
12 10th St. Nik: 
Washington, D. C. 
Willian L. Higgs 
Of counsel 
CERTIFICATE 
I hereby certify that I have personally this day served a copy of this 


motion upon each of tire attorneys for the Defendants in this case. 
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FOR THE DISTRICT OF COLUMBIA 
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JULIUS W. HOBSON, individually and on = 
behalf of JEAN MARIE HOBSON and JULIUS * 
W. HOBSON, JR., et al., i 
*& 
Plaintiffs * 
Je 

* CIVIL ACTION NO. 82-66 
Vv. se 


CARL F; HANSEN , Supérintendent of Schools * 


of thé Distritt of Columbia, et al., * 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure ?lain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of lav, 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N,Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
12 10th St., N.E. 
Washington, D. C. 
Willian L. Higgs 
Of counsel 
CERTIFICATE 
I hereby certify that I have personally this day served a ccepy of this 


motion upon each of the attorneys for the Defendants in this case. 


Fevruary , Lo06. 


iJilliam M. Kunstler 
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JULIUS W. HOBSON, individually and on * 
behalf of JEAN MARIE HOBSON and JULIUS * 
W. HOBSON, JR., Coa, * 
* 
Plaintiffs * 
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CARL F. HANSEN, Superintendent of Schools * 


of the District of Columbia, et 2ak.’, * 
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Defendants * 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure Plain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of lav. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
12 lOth st. 57th. &. 
Washington, D. C. 
William L. Higgs 
Of counsel 
CERTIFICATE 
I hereby certify that I have personally this day served a copy of this 


motion upon each of tiie attorneys for the Defendants in this case. 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 55 of the Federal Rules of Civil Procedure Plain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
iZ 10th Stv, NE 
Washington, D. C. 
William L. Higgs 
Of counsel 
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I hereby certify that I have personally this day served a copy of this 


motion upon each of the attorneys for the Defendants in this case. 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 55 of the Federal Rules of Civil Procedure ?lain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
1? 10th St; W7E. 
Washington, D. C. 
Williaa L. Higgs 
Of counsel 
CERTIFICATE 
I hereby certify that I have personally this day served a copy of this 


motion upon each of the attorneys for the Defendants in this case. 


Fevruary , LS6o.. 


William M. Kunstler 


ae ce - 


Le 


Lee ee sae? Tots 2 Ai 7 7 
:™ 2 Ha Wo. artnet itt Nagin ox a2 
és : " -nlecte:vandbddos MH Sebveew@ ot) le 

; P +f She leq a 

4% Gare ed iw Ee sees « 


TAR TG PRR, Ort aR eee 


- —_ Prem {hes s1aeS of9 Ro FE 87 03 snewanus 
cept th ae As rapa 7 | ae 
; . ae yon 


Stpkeeae €= . 
wit toe’ ; } s a Oey, ed *% @ 


23it -? ‘ wd : ; S| 1 ai @te@ esate” “6, . : 4 
' iM PP | 3 @4iii an lated Yied3 


Rene of ; me ae eee : ' . 
iJ ty 93, Sel ¥-i the 7 Ag e5eG3G6" Ges 


‘er ti ‘ 
Pr, Oras ae oy it’ 
ae * vu of ‘ ys 
ee ne ee . 
FOOUN, sid aes} Goo s+ 
a a i + , ol 
se oh ‘ eG fig’? ) i 


= a SID GPR 


~ -_— 
——_o = —¥ €. J AMS +.% 
pie e- ' v1 
P Ak. 
a? of . 
ace wl asd? ao 


[e2imos 34 


CeIRRAR: 2. 


APES A. wit de seh Tlitussd ydecen I 


a <2 i. o8 ee 2 ine 
| 224 bee? £142 46 SURO ons wih. Spassa Ie 8-226 doer wae oe igo. 
a => ; ; ta 


Loe 
care it 


eee eee 2 Rigg ee iain aaa rea ; 
SLJened 1% waslin Par 
= _- * ' 1g oF 7 : 
+ oaeneeneneseme t 1 $2. @ an : ty oa : 


? 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


woe wR ke RR eR ke ue ke eR ee ee KK 


JULIUS 1, HOBSON, individually and on * 
behalf of JEAN MARIE HOBSON and JULIUS * 
W. HOBSON, JRij Ce ae * 
* 
Plaintiffs * 
we 

* CLVIL ACTION NO. 82-66 
Vv. % 


CARL F. HANSEN, Superintendent of Schools * 
GE the District, of Columbia, et ale; * 


Defendants * 


wkk eke ke te eee KKK KKK KKK KK 


MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure ?lain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of lav. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave: 


New York, N.Y. 
Attorneys for Plaintiffs 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 55 of the Federal Rules of Civil Procedure ?Plain- 
tiffs hereby move for summary judgement on the first cause 6£ action” in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


(William M. Kunstler 
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Washington, D. C. 
William L. Higgs 
Of counsel 
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I hereby certify that I have personally this day served a copy of this 
motion upon each of the attorneys for the Defendants in this case. 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 556 of the Federal Rules of Civil Procedure Plain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 55 of the Federal Rules of Civil Procedure ?lain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law, 
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ee al 
Defendants * 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 556 of the Federal Rules of Civil Procedure ?lain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 

Kunstler, Kunstler and Kinoy 
Sil Firth. Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
IZ 10th St. NvBs 
Washington, D. C. 
William L. Higgs 
Of counsel 
CERTIFICATE 
I hereby certify that I have personally this day served a copy of this 


motion upon each of the attorneys for the Defendants in this case. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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JULIUS W. HOBSON, individually and on ¥ 
behalf of JEAN MARIE HOBSON and JULIUS * 
W. HOBSON, JR., et al., x 
* 
Plaintiffs 
we 

* CIVIL ACTION NO. 82-66 
Vv. % 


CARL F. HANSEN, Superintendent of Schools * 
of the District of Columbia, et al., * 


Defendants 7 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 556 of the Federal Rules of Civil Procedure Plain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of law. 

| Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 

LZ) 10th St. Nk. 

Washington, D. C. 
William L. Higgs 
Of counsel 

CERTIFICATE 
I hereby certify that I have personally this day served a copy of this 

motion upon each of the attorneys for the Defendents in this case. 
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William M. Kunstler 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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JULIUS 4. HOBSON, individually and on ¥ 
behalf of JEAN MARIE HOBSON and JULIUS * 
W. HOBSON, JR., et ali, 2 
és 
Plaintiffs * 
ae 

% CIVIL ACTION NO. 82-66 
Vv. se 


CARL F, HANSEN, Superintendent of Schools * 


or the District of)Columbia, ct al.« * 
at 

Defendants * 

* 
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MOTION FOR SUMMARY JUDGEMENT 


Pursuant to Rule 56 of the Federal Rules of Civil Procedure ?lain- 
tiffs hereby move for summary judgement on the first cause of action in 
their complaint, since there is no triable issue as to any material fact 
and Plaintiffs are entitled to a judgement as a matter of lav. 

Kunstler, Kunstler and Kinoy 
511 Fifth Ave. 


New York, N.Y. 
Attorneys for Plaintiffs 


William M. Kunstler 
T2e20the Sb Nee 
Washington, D. C. 
William L. Higgs 
Of counsel 
CERTIFICATE 
I hereby certify that I have personally this day served a copy of this 


motion upon each of the attorneys for the Defendants in this case. 
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IN THE 
UNDE DES TAT ESPULS TRICE Count 
PORSJHESUT OLR ECTS OFS COLUMBIA 
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ve : No. 82-66 


Hansen, et al. 


MEMORANDUM OF POINTS AND AUTHORITIES IN. 
SUPPORT OF AMENDED MOTION FOR FURTHER 
RELIEF AND FOR ENFORCEMENT OF DECREE 


In its prior opinion herein, this Court Limited its analysis 
of the available data on per-pupil expenditure differentials between 
District of Columbia schools to data on such expenditures from the 


general congressional appropriation for the District because such data 


“Faenh tatesthe court seexploration on the veqirries: 1 the scnoolaacmin- 


istration's distribution of assets among the schools in precisely those 
situations when the policies and purposes of distribution come squarely 
within its contrcIl™: (269 PF. Supp: at "37: emphasis added.) “After “that 
examination disclosed discrimination in per-pupil expenditures on the 
basis of both racial and economic status, this:-Court enjoined all such 
CLOG inina SLON eLor chemi Liberec OL, Sti Shea wip rcs a Aiba Sheol (Per keh. Am ae ge 


"the minimum the Constitution will require and guarantee is that for 


their objectively measurable aspects these schools be run on the basis 


‘ of real equality, at least unless any inequalities are adequately 


justified". (269 F. Supp.-at 496; emphasis added.) 

iprake Court relied upon per-pupil expenditure data in defining 
the "objectively measurable aspects" which the District was constitu- 
frond blverequared to tequalize ses coo Fe supp ard bats 439", U95-H9G.) 
Vaan all important objectively measurable educational resources 


are reflected in per-pupil expenditures. Reports from the U.S. Office 


Cie oauer im Olumn eben bnidt Stilt ypter uo pice SOnOC Met one Lied a bOC md Les 
about /5% of expenditures re LOS LRuIetlg ds. Classroom teachers con- 
SiULtile wa substantial eine e "instruction" and aeivanentiey accounts 
for approximately 85% of the total amount Spent OletNStructiOn las, 
the average distzsict allocates from 60% to 65% ‘of rcurrent expenditures 
to teachers’ Ee ge deo “i Low.or lrieh expenditures per—pupit ret lect 
differences in the salaries paid temporary and permanent ad fares ‘They 
also reflect the distribuL ron Ou DOokSsmperepuprl, ne allocats10n20oL 
equipment and supplies, the availability of library books and space, 

and the assignment of special experiments in education by~schools. 

In its “easier ODANLON aati SeCOurt found certain of the differ- 
entials in per-pupil expenditures based on [iseal £964 and PiscalssL965 
data to be "spectacular", and it disposed of defendants' lame contentions 
that they were "paper statistics only." (¢c69 TF. BUDD. at 437-438.) 
Despite these findings and sates data on per-pupil expenditures 
supplied by defendants ictal eee ete Marae that discrimination 

-—-~on ‘the basis of economic status persists and certain‘of the differ- 
Gftialsscontimue. tore spectacular. 

Chart l.in the Appendix tosis Memorandum nf -Pothts and 
Authorities is a reproduction of an exhibit introduced at the original 
trial of this case based on fiscal 1965 data on per-pupil expenditures. 
It shows that those neighborhoods with income ranges from $9,000 to 
$12,000 and up, had higher expenditures per-pupil in their elementary 
~ schools than did those neighborhoods oe) income ranges from under 


Bie 
fae 000 POmoG 4 999, 


gern ne EC ACE TS 


na ke National Education Association, Division of Fields Services and 
Association of Classroom Teachers - Guidelines: For Effective 
Representation of Teachers #9-1969-6 pages. 


Reeve See the Memonandtnt dated May 26, 1969, from-.the District of Columbia 
Superintendent of Schools to a Committee of the District of Columbia 
__-__ ----—-- § choe} Board ;—attached-hereto—in the Appendix —as- ain A.-—See- also 
the additional data later supplied at that Committee's request, 
attached hereto;.as Exhibit B. A description of the aa contained 
in these Exhibits appears in the Appendix. 


3 / All income ranges are from 1960 U.s. Census data. 


Chart e shows that in fiscal 1968 the highest income neighbor- 
hoods from $10,000 to $12,000 and over still. had higher average expendi- 
CUPess per pup Veneer elementary schools than any other income neighbor- 
ROOUS ea ne LiCsCo Cy sue Clout Chart 2 pete indicate some relative improvement 
over Chart 1 in the lowest income neighborhoods ($4,000 and under), it is 
significant that Chart 2 includes impact aid funds and UPO funds which 
are not included an, Chavte leo ree iessubstaniand eamoacl hae Gave thet 
the District receives are required to be concentrated in the "underpri- 
vileged attendance areas of the city” (269 F. Supp. at 440), the relative 


2 


improvement of the elementary schools in the lowest income | neighborhoods 
may be due to the concentration of the strenbatens aid funds in those schools. 
Chart 3 in the Dyes is also a reproduction of sole Meo 
introduced at the original trial of this case based on fiscal 1964 data 
from the recular budget only. It shows that devia bis expenditures at 
Ll’ selected Glementary schools. all located west of Rock Creek Park were 
substantially higher than per-pupil expenditures at 11 selected velemenlany: 


a 


eg aligocarcadmin Seb ees Washington. — Sate ss) suigs a spread 


ai Sul1 between pe eeastaeas and lowest selected schools in per- -pupil 
DREXDENCMLUres: 

Chart 4 in the Appendix, based on data from the regular budget 
plus impact aid and UPO funds, lists the.ll lowest,and. 11 highest schools 
in terms of expenditures per-pupil in Fiscal ES6ae It shows that £0 out 
of-the 11 -schools with the lowest expenditures per-pupil are located in 
cae Seaet br. 5 that 4 .of those ere the highest expenditures per-pupil 
are located west of Rock Creek Park. The spread between the highest 
average expenditure per-pupil elementary school in 1968 (Bundy $798) ana 
the lowest (McGogney $292) was $506 compared to the $411 spread for the 


selected elementary schools shown on Chart 3. 


u / For example, ane fiscal 1966 and 1967.. the District=schools were eligible 
_... -er-and -reeeived-S4, 300,000 -in-impact-aid funds. -(269-F.-Supp.—at 4ULO.) 


ey Seven out of -the ll schools were located east ot the, Anacostraskaver. 


Gee ee note 5 Supra. 


Pie 


Table ] in the Appendix summarizes the fiscal 1968 per-pupil 
expenditure data for each elementary school west of -Rock Greek Park,, 
and each elementary school east of the Anacostia River. That comparison 


reveals the startling fact that the average per-pupil expenditure at 


all elementary schools west of the Park is $103 higher than the average 
at all elementary SCHOOLS Cast, OLPenCeonacos blank vere | 
In light of the evidence of discrimination on the basis ioc 
- economic status outlined above, coupled with the frequently spectacular 
differentials in-per—pupil expenditures that persist between andividual 


elementary schools, it becomes appropriate to consider what more specific 


73 
= 


relief is now required. 

In 1967, this Court deferred a more specific decree on 
educational resource equalization “until the dust surrounding this fall's 
Tsunbstantiallteachersantegrationssercties > (269 Pr. Slop sucte 499") Se relucre 
were, no doubt, several reasons for deferring such a more Speci werdecreer 

among them the apparent expectation that "substantial" teacher integration 
~ would produce substantial equalfzation of per-pupil expenditures because 


. Ler 
significant portion of those expenditures 


> 


teachers’ salaries Comprises 
and because a large number of the highest paid teachers were white 
teachers teaching on Bit Syne te or almost all-white elementary school 
faculties. (See 269 F. Supp. at 438 and 499) “This Court may also have 
been swayed by the fact that fee of these issues of remedy “were ignored 
at trial by erneey for both sides, each intent instead on establishing 
or refuting the primary constitutional violation." (¢c69 F. Supp. at ovis) 
It is plaintiffs' contention that, as soon as the "dust settled" 
with the evans in this Court.of defendants' progress report on faculty 
integration on January e, 1968, it was aetendents responsibility to 
immediately take en inventory of educational resource distribution in 
the District of Columbia schools in each of the areas discussed in this 
“~—“€ourtts prior opinion herein (see ¢69 EF. Supp. at 431-Uue; 495-499; 


516-517). Once having taken such an inventory, defendants immediately 


7.4 See note 1 supra. 


and eagerly should have moved voluntarily to equalize resources in 
accordance with the general principles” owtlaned? im. this Courts ‘prior 
Oo 


Oopinron- Yer dcrenddnts did nothine ol the wsortie. In parts bhisemay 


aver been because they were unaware ot tne: maniarey or this Courits 
Opinion -on educationally resource equalizetion tend also uneware.or the 
mandate of at least two federal Satie es. Pa No Va ete ilLema ys ay ee Deen 
because the Schcol ard and the School Administration kept “passing 
Tice piek™ part and forth as=to whose responsibility it was’ to “im- 


DO LEMer te Lites Wire imce Clue Olle’: 


Consider, for-example, the following statement. hy..one School 
Boardsmembper.. cencrably  considercdeprogress iver on edicat ional ma brers, 
at avocnco lmbogra meerine eld lon niily Lt fF voG7 


One of the unfortunate things about the data on 
WiiCHethen Writ) GeClavol aS=based isytiiat this cata 
is three years old’and I expect’ a great deal of that 
would be different af we would use the current data 
kek. keke T take it for instance that in the first de- 
eree, the one relating to discrimination the defendants j 
are permanently enjoined [rom discrimination on the basis 
of racial and economic status. I take it he is referring 
to tiewdil Perences in per-pup lis expend1 uve “in Vchemlow 
income schools and the schools west of Rock Creek Park. 
My guess is that differential would be mich smaller 
-now. His figures were based on a period before the 
elementary-secondary act was_in effect, and that is on 


theslow income schools ***_ (+2) expect= that Section I 
fof the decree] has been pretty well taken care of now 
_ by the impact aid program and by the elementary and 


seconcary education program. - (Transcripes, PP. 2 ered #| 


This statement Be eS sales this Court's Prior Op INL On ETequipving > 
on constitutional grounds, equalization of objectively measurable educational 
resources purchased through the general congressional approporiation for 

Ptheeliot rie Lor Columbia eo lta) SO.micinberprets tie StatuLory requirements 
of Title I of the Elementary and Secondary Education Act of 1965. Funds 
allocated under Title I are meant to provide a compensatory supplement to 


Local funds. They-dre not meant to supplant, local: funds: ior are they fo 
; g f - 


be’used to equalize expenditures between schools. This federal ‘program 


ie my Title 1, Slu9(a) (19/70) is the statutory provision currently in effect 
which requires Comparability of Local expenditures: prior to receiving 
Title I federal funds. The former provision requiring comparability was 
@onteainted 1nels Cob R.. §116.17 (i), enacted pursuant to the congressional 
declaration of the compensatory veees Of Si tle “bh sete rortirata ct Uo ae = 
Selila. Although Title I; §109(a) (1970) appears’ to temporarily bay the 
remedy of a eut=olinor oe Titleel.lunds- by the, Office oleirducation 
for Sa ‘es comparability standards , there is nothing in $1.09 (a) 
which prohibits an appropriate private party from seeking equitable 
retiel inti ee For violations of those standards. 
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requires that the: school district provide equal resources to all children 
from its regular budget prior to receiving Title I aid. Funds under this 
Special federal program Spiche anita siagucincie LOMperrorm the constitutionally 
and statutorily mandated equalization function puievalien ~LOusupp ement 
local resources, to provide additional and compensatory education for 
educationally deprived school children. 

ps 7 

In view of this Court's prior holding that objectively measurable 
educational resources from the general congressional appropriation mus t 
be allocated equally, and in light of the previously noted congressional 


z 2: 


requirement that impact aid funds be concentrated in the “underprivileged 


. A 


attendance areas of the city", it is clear that impact aid funds in the 

Dis triGr or. Columbia also must be used: to provide a Reo ton Supple- 

ment to «the eseneral conearessional, appropriation not to supplant it. 
Another example of uncertainty on the part of the School Board 


a5 tG its Heeal (obligations occurred at a school Board meeting om duly yc. 


4 


P9695 when one ‘Boarcememnber stated, in connection with a proposal to 
eheck certain school zone boundary changes with this Court in advance: 


I feel that I am going to have to vote against the 
proposal that we go to Judge Wricht. 

First of all, the data on which Judge Wright hased 

~~ “Ris decree--are now several years old--and may or may not 
be just as adaptable, *** 

PEt would. seem to me that at wouldsbe: anvawlubelot 
better if the Board did decide what it wanted to do, what 
was right to do--and then did it. 

If we are-illegal, we will find out soon enough. 
[Transcript, pp. 4e-43.] ily 


Perhaps it is not surprising that members of the School Board 
‘were uncertain about these vital statutory end court-mandated require- 
“merits. “At a School Board meetings held afew TETATER: 29, 1967 to consider 
VaTiOuUssprooress —veporiSwcue Lo be wailed ‘(and inetact 11 eae wiaieriias 
Court-on January. cy-19658,5 members jof the poarcuwere olden their legal 
advisor, a representative of the D.C. Corporation Counsel's oflace. 
that he “would not presume to judge what Judge eee would decide with 


~+_ pecand to—thesuftieiency-of—the reports." —[Tramnsceript, p> 18 .] 
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area of educational resource equalization highlioenrs) the necessi tyetor 


7 oe ees Gre 609-90 0m Cote Creel OO )eemeh bn chap e 


Another important reason why the defendants in this case have 
never moved to implement the educational resource equalization portions 
of this Court's prior opinion has been an inability to decide which 
defendant is responsible for such Se Cee erence Consider the follow- 
ing exchange which took place at a School Board meeting on July 7, 1969 
between a School Board member and the then Superintendent of Schools: 


Superintendent: We thought that inasmuch as the Wright 
Committee had been working ever since this new Board has -. 
been in operation, it would have been a little presumptious 
for us to have moved ahead in terms of developing any 
Specii 1c propesal.J | thinkethatereally this is a policy 
matter that comes from the Board sor Education. ™ [irans- 
CHID TSS Dp weedy 


Coe 


Board Member: It seems to me there is nobody on the 
Board who can take a thousand pages of figures and: come 
up with a policy. And I do not tnink it is our obliga- 
Lon 2s enol widuals:, TO dO Liar. to cee, iat tes done, 
butsigeetosedomr > war) ranseri Dp Gem peo 0— 0st | 


The foregoing review of defendants' misinterpretation and 
uncertainty about the requirements of this Court's prior decision in the 
4 


granting more specific relief at this time. The specific orders with 


‘respect to such equalization which plaintiffs now seek are the product 


of almost 3 years of experience with defendants’ inaction in this area; 


a careful review of this Court's prior opinion herein; and a review of 


what other courts have found to be judicially manageable standards. With 
respect to the latter point, it should be noted that many courts have 
ordered equalization of per-pupil expenditures in all schools within a 
single school district. See, e.g., Kelly v. Altheimer, 378 F. 2d 483, 
OO ee (GL AG. te. 1967) ; United States v. Jefferson County Board of Education, 


vr. curiam on rehearing 


eae 


en banc, 380 F. 2d 385 (Sth Cir:), cert. denied, 389 U.S. 840 (1967) ; 


™m 


United States v. Plaquemines Parish School Board, 291 F. Supp. 841, 845 


(E.D. La. 1967), aff€'d as modified, 15 F.2d 817(Sth Cir. 1969); Hill 


v. LaFourche Parish School Board, ¢91 F. Supp. S29, 8cc-8e3 (ED) La: 


e 


1967): heewy. Macon County Board of Education, 267 F. Supp. 458, U8 8- 


NSOe (MDs La.) pnatt si. Gees elo LOO 7). 
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Liter re a 


The reference in the requested order to individual elementary 
schools rather than "administrative units" is necessary because the 
Deseo chool. Administration. In Originally reporting tne. Luo per-pup.l 
expenci mire data, fattempted’ to Lump two or more elementary schools to- 
gether as "administrative units" and report only the per-pupil expendi- 
tures for the unit. Once individual data for each component school were 
obtained, they often showed marked disparities from one school to another 
which were "averaged out” when only the administrative unit figure was 
reported. For example, the “Hyde-Fillmore-Jackson" administrative 
unit had an average per-pupil expenditure for the unit of $450, but ane 
separate school figures ranged from a high of $510 at Fillmore to a low 
of $386 at Jackson--a spread of $124. (See Exhibits A & B sal the 
Appendix.) 

Requiring equalization of per-pupil expenditures at each 
elementary schooi compared to the system-wide average per-pupil expendi- 
ture “for ell elementary Aadiienule will guarantee that shifts in the areas , 
Gi thie City witere |ow.alid sig income residents Live will not srericro- 
duce discrimination on the basis of economic status. Such discrimination 
eould be reintroduced it “this ‘Court merely ordered dae Tiercdce Vier — 
pupil expenditures. in certain specified schools based on presently 
acceptable income level data which later might prove out-of-date. 

Although the School Administration should strive for precise 
nee oe equality in per-pupil expenditures from the regular budget 
(except for "adequate justification” shown: to ‘this’ Court in advance), the 
permissible 5% deviation is designed to provide the administrative leeway 
necessary to deal aie that-"fraction" of per-pupil expenditures which 
tiie Cour. ateo tS prior eOpiid Oneround pola! to) berorken real inequalities 
TipeducatiOlal sopporltuiities te) (eOgnr” Supp. at. 437.) 

Tt should be stressed that the remedy plaintiffs request 
herein does not constitute an endorsement of the abstract idea that 
“equal al OM MSW aS: necessarily maximize "equal educational opportunity”. 
Plaintiffs are well aware that this Court, in its prior opinion, held 


that: 
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Where vecause of the density of residential seeregation 

or for other reasons children in certain) areas, parti- 

ou lerlyobhe wsLumses ere deniedithe benefitevot an! ivte- 

grated) edueation, the-court will require that tne, plan 

[to alleviate pupil segregation] include compensatory 

education sufficient at least to overcome the detriment 

of segregation and thus provide as nearly as possible, 

equal educational opportunity to all schoolchildven. 

febU be *Siupprac. > Hots 
However, in the District of Columbia, large sums of money running into 
the millions of dollars are available for strictly compensatory purposes 
‘under the impact aid program and under Title I of the Elementary and 


Secondary Education Act of 1965. It seems to plagntuitts, that sthe-ele- 


mentary school system ought to be properly operated for a reasonable 


period of time with equalized per-pupil expenditures from the regular 


=3 
» 


budget in all schools Supplemented with special federal compensatory funds 
(and other funds for other special purposes from federal and private sources) 
before deciding whether defendants should’ be required by this Court to 

spend funds from the general congressional appropriation in a compensatory 


manner. (However, plaintiffs" proposed order permits and plaintiffs 


ta 


would encourage defendants volunteriby. towspend those funds in a compen- 
satory manner.) | 
It should also be observed that the remedy plaintiffs propose 
Leaves fi entirely togeie idiseretion: of the fered how per+pupil 
expenditures should be equalized. Without in any way waiving their 
rights to request more specific equalization decrees Sn thesrutiire=pvaiiuirts 
in this suit seek only equalization of per-pupil expenditures themselves. 
Inforder. To..insure compliance with there per-pupil expenditure 
decrees, each of the courts whose equalization decrees were cited above 
imposed strict annual reporting requirements on the school administration. 
Such requirements are particularly crucial here in view of the repeated 
expressions (or wishes) on the public record by School Board members, 
to the effect that "because the data on which the meer; decision was 
based are now probably out of date" the Legal conclusions based on the 


‘data may no longer be valid. 
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Unene are two principal problems with this) “out-or-dare™ 
rationale in the per-pupil expenditure area-~and perhaps in many other 
aveas as well. First, the D.C. School Board and ‘the School Administra-— 
TiO recucHiLLy arernot siurenwiat ners tovmeol lectin order Locsee, wheter 
theirs! suspicions. *hopes” | ete. about Hy TaMorOVed s Leu et Oll esa re 
right or wrong. Second, even if they know what pertinent data should 
be compiled, they have proved unwilling or unable to provide it systemati- 
Cally | REqUGS LS LO /domsOsaremislially, met Ch One .Oheche Colon nen | 
responses: 

Dov erhatedeteers- “unavailable”. ‘4 

ovovinattdatecmsa avait abiel mbuivhassnoty beens. 7x 

computed. = it would be Toorexpensive or difficult 
borpeomputenitue Wershoulapberspending our scarce 
resources educating children not compiling reports. 

SPoOWetwa li suppdy< youswiths thatedata, but only. just 

this#once: 

While these responses might be appropriate to deal with truly 
frivolous requests, the information at issue here is basic not frivolous. 
Tt is necessary to establisin whether the Sehool Board and) School, ; 
Adminastration are complyine with -this Court's prior decisicn. Even 
without that decision, it is necessary to establish compliance with 
Title I of the Elementary and Secondary Education Act of fj Leaving 
aside that statute, such information. is prima facie an essential tool 
of educational policy that the School Board should be eager to have. 

Under these circumstances it is startling that defendants 
themselves have not voluntarily required that such information be com- 
Dibedeandupublichetw every years silhesrailuire TOLdon so suggests to 
plaintiffs the only somewhat novel aspect of their requested remedy-- 
age: the viclea avis re Pa besOLrTeS i econ in the tabular form 
referred to in the Motion, be required by this Court to be disseminated 


to all elementary school parents. 
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As 
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a result of years of litigation and administrative proceedings, 


the U.S. Securities and Exchange Commission has developed comprehensive 


reporting requirements which apply whenever a stockholder is asked to 


vote on election of directors and other major COPpoOrate mabprers. “=Praor 


Co 


so voting 


Les Se) 


mis teanclude: 


each stockholder must be given a proxy statement which 


inter alia, certified financial statements and information 


on officers’ salaries, etc. In many ways, District of Columbia elementary 


school parents have a greater stak 


» 


@ in - the’ siccess or "their children's 


schools than the stockholders of General Motors have in that company. 


Pnieyare entieled@eo knoweart least the-rudimentvary Trormatron- ine thet 2 


categories referred to in the attached Motion in order to make intelligent 


decisions about their schools and to participate intelligently an improvin 


them. 


It is no answer to say that the school budget is SPUD PICU gah ven 


the School Board member quoted earlier in this memorandum was stupetied 


by those "thousand pages of figures". Relying solely on the budget is 


Fike telling a “stockholder that he’ can come “Lo company headquarters and 


PINSpocty ties DOCKS. 


For all the reasons outlined above, we urge this Court to 


grant plaintiffs" proposed decrees in the form outlined in the attached 


Motion. 
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APPENDIX 


CxNeps CoA wet neta s Appendix contains, in tabular form, data 
on per-pupil expenditures in meets of Columbia elementary schools 
Supplied by defendant Superintendent of Schools to a Committee of 
defendant School Board on May e6, 1969. Because ween Be the data 
in Exhibit A were provided only for groups of two or more schools 
known as “administrative units” (e.g., "Hyde-Fillmore-Jackson") , thatt 
Committee requested a further breakdown of the data for those units 
showing per-pupil expenditures for the individual component schools ; 
comprising each administrative unit. That breakdown, also supplied 
by defendant Superintendent of Schools, appears in this Ayton as 
esa 1S | 
Charts 2 and 4 in this Appendix have been prepared by plaintiffs 
from the data, for Fiscal 1968, which appears in the columns in defend- 
ants' tables marked "ADM" and "Expenditures D.C. Budget" in Exhibit A, 
and "ADM" and "General Bend Expenditures” in Exhibit B. . The covering 
lerren ioe ere ae, Gy Teer pasa of senoele and footnote ec to the 
column "Expenditures PeC.bud@eutr in ExhibitvA indiedterthaterhercatea 
in that column for fiscal 1968 include UPO fande and impact aid funds. 
Data on “income level of neighborhood" sare the ere dameagised at the 
DULOGece ra) apa case--1960 U.S. Census data. 
ats telioed maker ad hats Rppendtx has also been prepared by plaintiff. 
from the same columns of data supplied by defendants that plaintiffs 
used sto prepare Charts 2 and’. | 
Charts 1 and 3 in this Appendix are photographically reduced 


saeproductions iof exhibits introduced at the, original -tnial.of°this 


ease in 1966. 
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EXHIBIT A 


PUBLIC SCHOOLS OF THE DISTRICT OF COLUMBIA 
SUPERINTENDENT OF GCCHOOLG 
PRESIDENTIAL BUILDING 
410 - 18TH OTNELT, KN. W. 
WASHINGTON, D, C. 20004 


May 26, 1969 


- 


Mr. Julius W. Hobson, Chairman, Board of Education's 
Committee to Study the Implementation of the Wright Decree 
300 N Street, S. W. #510 
WiaShing ton malice? O02 4 


Dear Mr. Hobson: 


The attached report, CHART B - AVERAGE EXPENDITURE PER PUPIL for FY 
1963, FY 1965, FY 1968, is submitted ax: per the instructions of the Board 
of Education. The data for this report were developed from inform32tion 

provided by the Accounting Department and the Automated Information 


“4 


The column entitled "ESEA Title II" and "Other Funds" represents ESEA 
Title II (J.ibrary Books) in all instances with the exception of the Military 
Road Elementary School which received an allocation of $8,046.20 from 
P.L. 313. In FY 1968, the column entitled "ESEA Special Program Expen- 
ditures" represents programs funded under Title | and Tithe Hic oThe 
column entitled'Expenditures D.C. Budget for FY 1968" represents funds 
appropriaied for the operation of D. C. Public Schools in the regular 
District cf Columbia Appropriation, Impact Aid Funds and UPO-Fundsi” A 
narrative report discussing these charts is attached for your information. 


In addition to the regular listings of expenditures by schools, listings 


-Of-the city. — 


have beer prepared indicating expenditures by schools in each Ward in 
order that comparisons may be made among the schools in different areas 


Sincerely Yours 


My ( Ee 
William R. Mafning ji 


Superintendent of Schools 


; WRM/mg} 


“Cc: “Members of the Board 


Mr. Henley 
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¢ spread between the highest and lowest schools was $411. 
ota from 1966 show that the spread has increased to $506. 


“In 1963-64 th 


ed 


The above d 


and UPO funds. 


Lratorunds 


7 


**Also includes ijimpac 


‘School 
Eaton 


Fillmore 


Hardy 
Hearst 
Hyde 
Jackson 
Janney 
Key 


Lafayette 


Mann 
Murch 
Oyster 


Stoddert 


Total 


Table 1 


Fiscal Year 1968 


PER PUPIL EXPENDITURES * 


West of Rock Creek Park 


Avg. Daily Membership 
hho 


* Includes regular budget funds, 
impact aid funds and UPO funds. 


Total Exp. 


115,589 


TOC; 31 


Ave (Pups 
2Aec 


510.25 


Sc lie 


School 

Aiton 

Beers 

Benning 
Birney 
Burrvaille 
Carver 
Congress Heights 
Davis 

Draper 

Drew 

. Garfield 
Green 

/Harris 
‘Hendley 
Houston 
Kenilworth 
Ketcham 
Kimball 
McGozgney 
‘Merritt 
Moten 

. Nalle 

Nichols Avenue 
Orr 

Patterson 
"Plummer 
Randle Highlands 
Richardson 
River Terrace 
Shadd 

Simon 
.Smothers 
Stanton 
‘Thomas 

Turner 


Total 


Fiscal 1968 
PER PUPIL SXPENDITURES * 
East of Anacostia River: 


Avg. Daily Membership 
1, 064 


* Includes regular budget funds, 
impact aid funds and UPO funds. 


Totals 


3665123 
Spree 
182,558 
06 , 542 
249,885 
139,651 
239 , 583 
575,997 
N63, 772 
339,795 
348 ,982 
452,218 
LOW, O46 
469,896 
OI2727/ 
389,485 
343,211 
Mh Ss 
B95 004 
2533811 
079929 
315,759 
2i1 123 
121,700 
478,197 
387 5903 
153,485 
423,408 
228,210 
365, 3444 
ho2, 524 
261 ,427 
515,014 


B47 323 
12,299,399 


Fables), 


Avg. /Punil 


344.10 
363277 
359.37 
Sif 2eco 
UUS 43 
432,36 
321.40 
OTe 
332.69 
366.67 
20670 
332.51 
Yu? 672 


SOL 


367.65 
LOW 45 
SHIRTS 
Bore Ue 
292.23 
459,80 
334.45 
352.80 
YAR ers 
328,03 
37 ale 
338.19 
34u 14 
405.95 
42h 97 
417,06 
336.28 
413,00 
368,92 
386.85 
567.93 


358 .06 
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Hobson; et al. 


V. 


Hansen. ..et. al. 


_ AMENDED MOTION. FOR FURTHER RELIEPS*” 


IN THE 
FUNTITEDES TATE S DIST RIC Is COURT 
‘FOR THE DISTRICT. OF COLUMBIA 


dae 


AND FOR ENFORCEMENT OF. DECREE ~~ 


Plaintiff Julius W. Hobson, an original Duarit) Sherine re baa 


action which lead to this Court's prior judgment and decree herein of 


June 19, 1967, hereby moves for further relief and for enforcément of 


that decree as follows: 


1. Defendants have violated two principal portions Oipstiis 


Court's prior opinion and decree herein based on data they themselves 


have supplied. 


a. Defendants have failed to equalize educational 


oe 


“resources in District of Columbia elementary 


schools in contravention of this Court's hold- 
ing that "the minimum the ‘Constitution will 
require and guarantee is fiat corm Lieto 


wectively measurable aspects these schools be 


_run on the basis of real equality, at least 


unless any inequalities are adequately. justi- 


“fied.” [269 F. Supp. at #96; emphasis added.] 


For example, per-pupil expenditures in fiscal 
1968 range from a low of $292 in one elementary 
school to a high of $798 at another--a spread 


of $506. The fiscal 1964 data, upon which this 


Court based its prior opinion herein, showed 


a pange from $216 to $6e7--a spread-of $411. 


b. Defendants have violated this Court's per- 
manent injunction against OCU net on on 
the basis of "economic status in the operation 
of the District of Columbia public school 
SVS CCM Aen cOJmbe UD eel te ye eee Oe example, 
the data show that in 1968, just as in 1965, 
per-pupil expenditures in the highest income 
neighborhoods (above $10,000) are substantial- 


ly higher than those in low income neighbor- 


hoods. The pattern fi een neon EOE 
fiscal 1968--the last year for which aeren. 
ants have been able or willing to supply 
data--is similar to that revealed by the fiscal 
E965edatagrel 1edenpon by (this Court 2nwits 
prior opinion. In addition, the average per- 
pupil soda whee an fiscal 1968 ais aL Vee 
aie pa schools west PaROer Creek Park was. 
$103 higher than the average at-all elementary 


schools east SiR ennatostas RIVE, 

2. In 1967, this Court deferred any more specific remedy for 
educational resource inequality “until the dust surrounding this fall's 
‘substantial’ teacher Byron S@RLECSie | cO9 8h soll D. eect tao eames LG 
did so presumably because it believed that reassignment of some “highest 
Peres ore teachers to predominantly Negro schools would "serve 
as a vehicle for equalizing faculty" (id.) and thereby also for equalizing 
per—pupib expenditures [seerco9 FP. Wine oe U38]. However, the examples 
cited in paragraphs 1 a. and b. above, conclusively demonstrate that the 


expected equalization has not occurred and that discrimination on the 


basis of economic Status persists. “tis quite:Likely that the fiscal 


“1968 data mask even greater discrimination based on economic status in 


the allocation of "regular budget" educational resources than they 

appear to show on their face because the fiscal 1968 data~-unlike the 
fiscal 1964 and 1965 data upon WHiene ene e COourtabased its prior Opinion-- 
include "impact aid funds" which are required by law to be concentrated 
"in the underprivileged attendance areas of the city" and which are 
substantial in amount. [See 269 F. Supp. at 440.] 

3. On the basis of the aforementioned evidence of non-com- 
pliance igtdn Bisa: Court's prior opinion and decree herein, as elaborated 
more fully in the attached Memorandum of Points and Authorities incor- 
porated herein by Rererenaes plaintiffs hereby respectfully~move that 
this Court order the defendants to equalize per-pupil expenditures in 
District of Columbia elementary schools as follows: 

Gd meONROL aL Ler Oetober | a1970. tner-pupal expendi- 

tures from the regular District of Columbia budget 
(excluding impact aid funds, Title f& ESEA funds, 
UPO funds, and, in general, ail funds not from the 
regular congressional appropriation) in any single 
elementary aia (Gis enindiisinaatine MAL) emeshiculel 
not deviate by more than 5% from the average per- 
pupil expenditure for all elementary echooleaan the 
District of Columbia school system. The 5% limit 
may be exceeded only for “adequate justification" 
shown to this Court in advance. "Adequate justi- 
Breation® shall include only provision of compen- 
Satory education for educationally deprived pupils 
or provision of special educational services for 
the mentally retarded or physically handicapped. 

b. By October 1, 1970. and by Octobers!] of each Succeed- 
ing year thereafter, defendants a ae serve: on 
plaintiffs, file with the Clert of this Court, and 
cause to be disseminated to all parents of elemen- 
tary school children in the District of Columbia 


information sufficient to establish compliance 
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with the order for per-~-pupil tea Seats 
equalization. At a.minimum, such information 
shall include, in tabular form for e@ach elemen- 
tary school (not administrative unit), data in 
the following categories: (1) Name of school; (2) 
Income level of the neighborhood from latest 
available U.S. Census data; (3) Average daily 
membership; (4) Total expenditures from the 
recur eac. congressional appropriation onlys. _ 
(5) Vee), eee eeds from the regular DC. 
iessaowel appropriation only; (6) Total Be 
penditures from impact-aid funds ;)\(/7) Per-pupil 
expenditures from Aagaaierett aid funds. (8) ote. 
expenditures under Title I of the Elementary 
and Svageieent Rewathen Act of 1965;_ (9)2Per— 
pupil expenditures under Title I- of the Elemen- 
tary apd Secondary Education Act (of 196532 (1.0) 
Tot ajmomecdlieot nen expenditures; (11) Total of 
alle expenditures, fromeal) sources. | (lejrPer- 
pupil expenditures from all sources. 

In each report filed and disseminated pursuant 
to the requirements of paragraph 3.b. above or ioe 
any aoeen eer inec 1n=responses toethis Motion. 
defendants must gece Pheri indicate in what 
respectss if any, their methods of computing 
the data in that report or document differ from 
the methods used in computing the fiscal 1964 
and 1965 data previously relied upon by this 
COurteOMe the hisca le lOocedatd sala Y2edr i! puis 


motion. 
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As noted in the attached Memorandum of Points and Authorities, 
it should be stressed that the remedy plaintiffs request herein does 
not constitute an endorsement of the aigoineise sues that "equal dollars" 
necessarily maximize "equal educational opportunity". Plaintiffs agree 
that in certain instances, such as educating Pa theaties from underprivileged 
Chea REES it is sound policy to spend more than the system-wide 
average to maximize equality of opportunity. However, in the District 
of Columbia, large sums of money running into the mil bions,ot dollars 
are available for strictly compensatory purposes under the impact aid 
program and under Title I of the Elementary and Secondary Education 
Act of 1965. Plaintiffs contend that the elementary school:*system 
ought to be properly operated for a reasonable Deriods or ime with 
equalized per-pupil expenditures from the regular budget in all schools 
Supplemented with special federal compensatory funds (and other funds 
for other speciel purposes from federal and private sources) before 
deciding whether defendants should be required by this Court to spend 

egubar budget funds ina compensatory manner. (However, plaintiffs' 
proposed order permits and plaintiffs would encourage defendants to 
spend voluntarily regular budget funds in 5 eee manner.) 

Nor do plaintiffs urge that other specific substantive measures-- 
such as the closing of certain schools or the further Sees cate of 
teachers--are necessary at this time to secure equality of educational 
Opportunity. The equal expenditures standard, coupled with the pro- 
vision enabling defendants (atcer notice to and approval by this Court) 
to make greater expenditures for compensatory or special educational 
Services, seems preferable. It promotes a more manageable arrangement 
POrer te someon of the public schools“ both in terms*of judiceral 
efficiency and in terms of educational flex:bility. 

For the reasons outlined above and in the attached Memorandum 


of Points and Authorities incorporated herein by reference, together 


ee 
o ‘ie a 
Noe “ns cM oi 


with such other reasons as may be presented in further responsive 
pleadings or on oral hearing, plaintiffs respectfully move that fate 
Couruerssue pie -order gre: erred to a eRe ae 3.a. - c. above. After 
issuing Such an order, this Court float retain jurisdiction to ansure 


compliance therewith. 


Respectiully isubmatied . 
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Peter F. Rousselot 
815 Connecticut Avenue 
Washington, D.C. 20006 


SOreCounset- 


Ratpolewde. 1 enp le 
American Civil Liberties Robert J. McManus 


Union Fund cae Gregory M. Gallo 

+424 16th Street, N-W. tonne PEG} Sth-Street NW. 

Washington, D.C. 20036 Washington, D.C. 20005 
Of sCounsel: | . Attorneys for Plaintiffs 


David L. Kirp 

Center for Law and Education 
Starvard Uli Versa Ly 

e4 Garden Street 

“Cambridge, Massachusetts 02138 
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the foregoing “Amended Motion, For Further Relier and For Enforcement 
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of Decree", together with the Memorandum of Points and Authorities and 
ApPEGnNGIxXe IM aSuUppUrimiilereor prose. Oil Oo Ole COpy  LOscaClimamenben sor 
defendant District of Columbia School Board, in care of Gertrude L. 
Williamson, Executive Seeretary)o£ that Board at 415 eth Street, 

N.W. ,Washingtony D.C. ec0O004%; one copy to defendant Neri Superintendent 
OMEoGRoOuSnOLRElDewlISstrictsois Colmmbiaseateeloeleihesotrecr. New 
Washington, D.C. 20004; two copies to Fert ate Pain, Actine Corporation 
Counsel DC. attorney tor defendants, District Bur lding.eWashineton, 
ae. e0004; and one -copy to Don+R.: Allen, Srrorneyetor intervenors 

Mr sandeMrs= Wiliam Bennert. andeMrs = Valerie ALien, Tc00; lowers Bua ld vice 


Washinovon =D Cee cOU05. 


Peter F. Rousselot 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No, 82-66 


JULIUS W. HOBSON, et al., 
Vo 


CARL F. HANSEN, et al. 


REPLY MEMORANDUM OF LAW AND FACT ON 
BEHALF OF PLAINTIFFS 


Plaintiffs respect fully submit this reply memorandum of law 
and fact in response to the brief in support of defendants' prepared 


conelusions of Law. 


The Facts 


Since defendants have keyed their factual discussion to spe- 
cific allegations of the complaint, plaintiffs, in replying briefly 
=hereto, will, for the sake of convenience, refer to those same allega- 


tions. 


Paragraph 134 


Allegations Pertaining to the “Track 
System" 


The bland assertion by defendants that "the city-wide use of 


this device obviates the charge of racial or economic discrimination" 


(p.6) is utterly incomprehensible. It is precisely because it is 


used on a city-wide basis that it accomplishes its intended primary 


result -- to separate white from Negro students. 
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Moreover, the hardly subdued innuendo that plaintiffs oppose 
ability grouping per se (p. 6) is both untrue and totally unsupported 
by the record, Because of the reasons set forth in their main: memovanc 
and the evidence adduced at the trial, plaintiffs wholeheartedly oppose 
the track system which not only separates the races but, equally impor- 
tant, denies quality education to Negro students, But that stance asia 
far ery from opposing non-discriminatory and reasonable ability. grouping 
programs, At this juncture, it might be pointed out te the Court that 
prototypes of the Washington version are not used in any other major 
urban school system (A-3, pp. 104-17). 

Various types of ability grouping programs in current usage 
vary for grades K-6 from groupings “within the self-contained clasc: >> 
(Los Angeles, San Francisco, San Diego, Miami, Baltimore, Cleveland, 
Concinnati and Seattle, 4-3, supra, pp. 104, 105, 107, 108, 110) to 
groupings in special subject classes such as reading and mathematics 


(New Orleans, Pittsburgh, San Antonio and Milwaukee, Ae3i Ligupnaleippeen.° - 


109, 110). In the secondary schools, most systems do not have any rigid 
city-wide program of curriculum classification, but permit variation 
from school to school, e.g. Los Angeles, San Francisco, San Diego, 


Hawaii, New York and Pittsburgh (A-3, supra, pp. 111, 112, 1p WS hl ie 


In others, while various types of ability grouping programs exist; caly 


St~ Louis and Buffalo (A-3, supra, p. 115) utilize track systems, Put 


even these two systems exhibit great flexibility of grouping as we. as 
more or less continual re-evaluation of pupil placement (A-3, sun=-, 
Dees 

The bold assertion by defendants that the basic concept cf 
the track system "has been practiced in this school system since at 
least 1905 and exists in most large urban school systems" (p. 6) is 
untrue in both of its aspects. We have already discussed the situsticns 
existing in other major urban school systems and only wish to add. that t.2 
record is barren of any reference to the 1906 origin of the “basic con- 


cept" of the track system. In their suggested findings of fact, de- 
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fendants merely state that "ability grouping has been practiced in the 
District of Columbia school system since 1906 and existed in Division 
1 and Division 2 schools prior to 1954." (Findings of Fact, F-2 and 3) 
The attempts of Dr, Hansen to convince the Gourt that the 
track system is nothing more or less than an extension of an already 
existing pattern are remarkable for their ingenuousness. while the 
references in defendants' findings of fact, supra, to T. 228 is totally 
irrelevant to the pre-1956 period, Dr. Hansen's testimony on T, 378-79 
is particularly revealing. Since it speaks for itself, it is set forth 


here without further comment. 


Q. They were a factor. Now, prior to the institution of 
the track system at the tenth grade level, had there been 
a track system in Washington, D.C. schools? 


A, Now everything depends on terminology. There has been 
ability grouping, as I said, probably throughout the 
history of the secondary schools. There really existed 
two levels of programs in the secondary schools, one for 
the brighter average college bound student in which he 
would take what was called intensive English, algebra and 
what we really now call pretty much the college prepara- 
tory course and then there was a program for the slow 
learners and here I am not talking about the severely 
retarded, but the slow learners, the so-called non- 
academic, intensive -- the word intensive was used <- 
in English, general math, et cetera. 


So in essence, there were two levels of curriculum organ- 
ization at the time we extended the program by way of 
the honors curriculum and downward to the basic curriculum. 
Q, But the track system, as we have discussed it here, and 
as cutlined in your book, was first tried in the Washington 
9 
area! 


A. What we call the four track system, that special designa- 
tion, was started -- 


Q. With the tenth grade? 


A, With the tenth grade. 


The only other references in the transcript resorted to by 
defendants to prove their proposition that "the basic concept ... has 
been practiced in this school system since at least 1906" are those 


pertaining to Miss Lyons! zoological categories of "Bluebirds", 
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"Redbirds" and "Squirrels" (T, 3031). Her testimony clearly 
revealed the fundamental difference between the track system and what 


she was attempting to describe, 


A, For instance, if there were 90 fourthegrade children 
in a building, we grouped those 90 children into three 
fourth grades. Well, we put probably the fastest 
learning fourth grades together and thenthe slow ones 
and then slower and slower, Then within those, well, 
say there were 30 children, then therewere little reading 
groups, you know, 


Q. You might have the brighter students in one group or the 
best readers? 


A, Yes, that's right, and then maybe in another and maybe five 
in another, but something like that. 


Q. But they all had something -- all of the students, what- 


ever reading group they were in, met together in certain 
activities where they all were together, isn't that correct? 


A, Oh, yes, we had both -- may I tell you something else? 
We did a lot of social studies together. We did music. 


Xe I see. So they did meet from time to time and on many 
occasions; isn't that correct? 


A, They had to, they were all in the room. 


(T, 3048-49) 
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Q. Now, you also indicated, I believe, that there was some 
sort of an honors system before integration took place -- 
is that correct? 


A, In the Negro schools? 

Q@. In the Negro or the white schools, I don't know? 
A, I have to speak for the Negro schools. 

4. All right. 


A, Just as 1 have tried to indicate, if you had 120 sixth 
grade children, you maybe had a group of those children who 
were exceedingly bright, but we probably did not call them 
honors, but ata tos the building those Bhiinven were probably 
grouped together for their best Learning possibility, for the 
challenge and for their work, 


xe Was that done by a directive of the Superintendent of 
Schools, or was that done by the Negro teachers on their own 
hook? 


A. It was probably done by the Negro principals. Now, all 


of our recommendations for organization of classes and of 
buildings always sentinto the Assistant Superintendent. At 
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that time it was A, Kaiser Savoy, and he looked over 
what we did. It came in by way of supervising principals, 
the instance, but as supervising principal I had about 15 
buildings under my care. 

Q. But this was not a city-wide honors system as you knew it? 


A. Not as such, but it was the same thing. It was grouping 
the children, just the same thing. 


2. But grouping them, as you have explained prior in your 
earlier testimony? 


AY exes, =} 


(T, 381-82) 
The three curricula at the elementary school level do not, as 


defendants state, "differ only in the pace at which the child learns" 

(p. 7). As Mrs. Posey testified, "The regular curriculum is exactly what 
the name implies, the general plan of education, and the honors curriculum 
is for the accelerated child. It offers greater challenge, based on the 
greater curriculum, but greater challenges in work," (T, 4034, See also 
T. 4040, Aw-3, p. 49) 

The term "inflexibility" as it was applied to the track system 
is adequately defined in the record (e.g. T. 1434). Simply stated, it 
means that inter-track movement is extremely rare (A-3, p. 52). For 
example, in 1962-63, a shade more than 4% of the elementary school special 
academics were upgraded (T, 332-33, B-1). Moreover, it is clear that 
regular pupil re-evaluation takes place at intervals of from two to 
three years (T. 238, 264, 334, 351-2, B-10) or not at all (T, 940, Aw13). 

The claim that "children in all curriculums [sic] in the junior 
and senior high schools are able to and do elect courses which are not 
within their curriculum sequence" (p. 8) is patently false (T,1192-%%). 

"Cross-tracking is not permitted in junior high schools. On the contrary, 
pupils are in a ‘block system', move as a group, attending all classes 
together," (A-3, p. 53). 

The "twice yearly review required of principals of the academic 


records of each child in their school" (p. 9) is a myth, It does not 
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*/ Miss Lyons finally admitted that "the first city-wide directive ... 


as far as ability ASS with the track system after integra- 
tiontedes', (Racs082)2 
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appear ts. be one of defendants' findings of fact and is thoroughly 


refuted by the record (e.g. T.940, A-13). Once again wishful thinking 
is advanced as hard fact. 

Defendants claim that the District drop-out rate has fallen 
since the installation of the track system. The difficulty of ascer- 
taining a reasonably accurate figure for this statistic is admirably 
set forth in A-3 at pp. 57-60. But there is no disputing the tragic 
fact that during the past five school years there have been 18,099 
drop-outs as against 15,970 high school graduates (T.737, C-1 and 2, 
V-5). 

In their attempt to sanctify the track system, defendants 
argue that "a pupil at school progresses academically primarily by 
virtue of the effort of the teacher in the classroom and not from the 
associations he may establish with his fellow pupils" (p. nye This 
coneralization is, of course, unsupported by any expert testimony and 
defendants must rely upon that of Miss Lyons, all of whose teaching 
experience was gained in segregated Negro schools, to buttress it. And 
where, one might ask, does the premise that "where a totally heterogen- 
eous grouping has existed, experience has shown that the thus ignored 
child does not long survive" (p. 11) find its authority? 

True, the number of elementary school pupils in the special 
academic track has declined slightly (2310 in 1962 to 2435 in 1965, 
T.225, 1030-31, B-4), but the inordinately high percentage of Negroes 
continues unabated (over 95% in 1965, B-4). But of even more signifi- 
cance is the realization that the track system has done its work well. 


It successfully held the color line after Bolling until the neighborhood 


a Contra, "Racial Isolation in the Public Schools," United States 
Commission on Civil Rights, 19°7, Vol. 1, at 203. 
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school policy could restore the Division One - Division Two structure. 
Only in the junior and senior high schools does it still serve a 
separative purpose, and there the percentages of special academics are 
considerably higher (T.1030-31). After all, while there is no longer 
any need for separative devices in an all-Negro elementary school, they 


may still serve a useful function at the secondary level. 


Paragraph 13C 
Plaintiffs contend that defendants provide predominantly 
white schools with plant equipment, material, supplies, 


and curriculum which is discriminatorily superior to 
those which are provided to predominantly Negro schools 


or schools with students from low income families. 


School Construction 

Defendants insist that "the installation and construction of 
school houses follows the demands that the population trends have made 
on the necessity for additional school facilities" (p. 13). They ignore 
the simple fact that the neighborhood school complex has prevented any 
meaningful integration since Bolling. The pattern is so unmistakable 
that no further comment is necessary. "A Court, as Chief Justice Taft 
stated, would be blind not to see what all others can see and under- 


stand!" State of Alabama v. United States, 304 F.2d 583 (1962). 


Textbooks, Materials and Supplies 


If these are allocated, as defendants claim they are, "on a 
simple, objective mathematical basis . . . dependent upon the number of 
children who attend the school" (pp.13-14), then Mrs. Posey's testimony 
that predominantly Negro Maury Elementary School lacked sufficient sup- 
plies (T.4090, 4097) becomes totally incomprehensible. See also A-3, 
pp. 50-52. 

As far as libraries are concerned, defendants state that "the 
District has nearly as many central school libraries as Montgomery 
County and as many or more than the other suburban school systems" 


(p. 14). While this statement may be true, it is, of course, totally 
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misleading. The crucial statistic is, not the number of libraries, 

but rather whether every school has one. “le are sure that the District 
has more libraries than many other systems but that fact begs the 
question. If a system containing 25 elementary schools has a library 

© 


for each one, then the fact that 92 of the District's 136 elementary 


schools have such facilities is without statistical relevancy. 


Paragraph 13G 


Plaintiffs allege that defendants dismissed from 
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or refused to appoint qualified Negroes to hi h 
administrative and policy making positions. 
and 
Paragraph 13H 


pm odins nena ee 


Plaintiffs allege that defendants have failed and 
refused to promote Negro teachers to positions 
for which they were highly qualified solely 
because of their race or color. 

Plaintiffs do not have to point to"g single individual Negro 
who because of racial considerations was either dismissed from or not 
eppointed to a high administrative position for which he qualified" 
(p. 15). Plaintiffs have amply demonstrated the top-heavy white com- 
position of the top five administrative classes (K-3 to 6). They have 
pointed out the long-standing refusal to appoint qualified Negroes to 
available supervisory positions in the predominantly white schools 
(T22883-84, 3076). 

It is no answer piously to declare "that the District of 
Columbia school system is populated by many Negroes" (p. P50 eee lain 
tiffs freely admit that this is so and that it may be "quiet testimony 
to their competence in the positions they hold" (p. loje But, on the 
other hand, it also might additionally reflect a policy to staff Negro 


schools with Negro teachers. 
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Paragraph 13J 
Plaintiffs allege that defendants have assigned less 
experienced and/or temporary teachers to those 
schools attended by students who are Negro or 
from low income families, while assigning more 
Sues and/or permanent teachers to those 
schools with predominantly white pupil populations. 


While plaintiffs agree that it is impossible to determine 
whether a permanent teacher is necessarily a better teacher than 
a temporary one, they do maintain that the former is both more ex- 
perienced and better qualified. Moreover, defendants' explanation 
that a primary reason for more temporary teachers in a particular 
school is because of the need for "a particular specializatiom (p. 17) 
certainly makes little sense insofar as the elementary schools are 
concerned. Further, it is obvious that whatever schools are involved, 
defendants! highly speculative explanation of the fact that there are 
considerably more temporary teachers in the predominantly Negro schools 
than in the predominantly white ones is wholly unconvincing, to put it 


mildly. 


Paragraph 13K 


Plaintiffs claim that defendants draw school boundary 
lines so as to exclude Negro and low income 
children from schools arnt predominantly white 


pupil populations. 


Defendants admit that, while every attempt is made to "follow 


the neighborhood school policy, practical reasons may dictate that 
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some exceptions be made." (p. 20) One wonders why, if they profess 
themselves such fervent advocates of integrated education (T.135), 
they have never considered any "practical reasons" along this line, 
particularly when they now claim that pupil optional transfer zones 
exist “to provide an integrated school environment" for some students. 


(p. 21) 


The Named Plaintiffs Lack Standing to Raise 
Certain Allegations Vontained in Counts 


Two through Six of the Complaint 


This outlandish and untimely contention is wholly without 
ye ip : a ere 
merit.—’ The majority in the recent three-judge court opinion deciding 
Count One of the complaint is dispositive of this issue. As Circuit 


Judge Fahy put it: 


"We also disagree with defendants' contention 
that plaintiffs lack standing to question the validity 
of Section 31-101. Suing in their own behalf and for 
the classes to which they belong, plaintiffs include 
pupils in the public schools which are administered 
by the Board, and parents and guardians of such 
pupils. [Footnote omitted.] They are clothed with 
suf ficient interest to challenge the authority of 
the Board to administer the schools, an authority 


*/ Defendants! attempt to augment the record by the inclusion of 
the affidavit of John D. Koontz as part of their brief seems 
unorthodox, to say the least. 
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which is separately alleged, in the counts pending 
before Judge Wright, to be exercised in a manner which 
deprives them of equal protection of the laws In Baker 
v. Carr, 369 U.S. 186, 204, the Court stated that ‘the 
gist of the duestion of standing' is, 


Have the . . . [plaintiffs] alleged such a 
personal stake in the outcome of the contro- 
versy as to assure that concrete adverseness 
which sharpens the presentation of issues 
upon which the court so largely depends for 
illumination of difficult constitutional 
questions? 


"Plaintiffs are not merely federal taxpayers, as 
was the plaintiff denied standing in Frothingham v. 
Mellon, 262 U.S. 447. They are closely involved as 
pupils, or as parents and guardians who have the right 
to direct the education of children under their con- 
trol, Pierce v. Society of Sisters, 268 U.S. 510, 
534-35; and the education of children is an important 
function of state and local governments. Brown v. 
Board of Education, 347 U.S. 483, 493. Defendants 
concede plaintiffs' standing to contest the manner 
in which the Board administers the schools. It is 
but a short step to standing also to challenge the 
constitutionality of the basic authority of the. 
Board to do the administering. Unless persons in 
the position of plaintiffs have standing to do this 
the issue may escape resolution. This argues for 
resolving doubts in favor of plaintiffs in such a 
case; for there is no hard and fast rule which 
governs standing. As Mr. Justice Frankfurter said 
of a 'case' or ‘controversy,' whether or not standing 
emerges also depends in good part upon the ‘expert 
feel of lawyers.' Youngstown Sheet & Tube Co. v. 
Sauvor » 343, U.S. 579, 594 (concurring opinion). The 
right to take steps by judicial means not only to 
have the schools administered by valid methods but 
also to have them administered by those who may 
validly do so, pertains to children who under public 
law attend the schools, and their parents and guardians. 
The views of the commentators are not uniform, but we 
think the better view supports our position in the 
circumstances of this case. Compare Davis, Judicial 
Control of Administrative Action: A Review, 6€ Colum. 
L.rnev. 635, 659-060 (1966) and Jaffe, Standing To 
Secure Judicial Review: Public Actions, 74 yYarv.L. 
Rev. 1265, 1310 (1961), with Jaffe, Judicial Control 
of Administrative Action, 459-500 (1965). And see 
Hart and Wechsler, The Federal Courts and the Federal 
System, 174-75 (1953)." 


In addition, it is hardly crucial for plaintiffs to include 


as parties qualified Negroes denied "high administrative and policy- 


making positions." (p. 27) Wot only is it unlikely, in view of the 


realities of life, for such persons to risk coming forward, but it is 


undeniable that pupils are necessarily adversely affected by such 


denials and that their parents or guardians may raise this issue. 
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The same is true as far as teachers are concerned. Lastly, Carolyn 

Hill Stewart did not, as defendants-baldly assert, ASR this suit. 
The terms of her letter disavowing counsel are in the record, but Mrs. 
Stewart and the other dissenting plaintiffs actively assisted counsel 


following its submission. 


Discussion of Constitutional Distinction between 
De Jure Segregation and De Facto Segregation 


In their herculean efforts to limit Brown v. Board of Educa- 


tion, 347 U.S. 483 (1954) and Bolling v. Sharpe, 347 U.S. 497 (1954) 
to their irreducible minimum, defendants repeat most of the tired (and 
wholly inadequate) arguments seeking to undermine these landmark deci- 
sions. In so doing, they rely chiefly on Briggs v. Elliott, Se Boh 
Supp. 776 (1955) and Bell v. School City, 213 F.Supp. 819, aff'd 324 


F.2d 209 (1963). These two glosses on Brown are clearly inapplicable 
to the case at bar, the first amounting to nothing more than some 
gratuitous Teinnel) and the second being both factually and conceptually 
distinguishable. 

Briggs has been severely attacked on many fronts. In Kemp 
v. Beasley, 352 F.2d 14, the Eighth Circuit observed that "the dictum 
in Briggs has not been followed or adopted by this Circuit and is 


logically inconsistent with Brown." (at 21) See also Judge Zavatt's 


masterful opinion in Blocker v. Board of Education, 226 F.Supp. 208 
(1964) in which he characterized the Briggs dictum as “in a state 
of diminishing force, if not outright erosion." G£..Dillardav: 


School Board, 308 F.2d 920, cert. den. 374 U.S. 827 (1963); McCoy v. 


Board of Education, 233 F.2d 667 (1960); and United States v. Jeffer- 


ES NS ES LT 


son County Board of Education, Fifth Circuit, Dec. 29, 1966, slip 
opinion, pp. 39-62. 
In Bell, the court rejected plaintiffs! contention that 


defendants had deliberately gerrymandered school attendance zones 


a nnenimmamemnnass 


*/ C£. Aaron v. Cooper, 358 U.S. 1 (1958); Rogers v. Paul, 382 U.S. 
198 (1965); Bradley v. School Board, 382 U.S. 103 (1965); Singleton 
v. School District, 348 F.2d 729 (1965). 
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in violation of their duty to integrate the school system. In so 
doing, it found that there had been no de jure segregation and, 
therefore, no state action. In the absence of the latter, the court 
reasoned that Brown was inapplicable. 


Put in Barksdale v. Springfield School Committee, 237 F. 


Supp. 543 (1965), on facts similar to those in Bell, the court ex- 


pressly rejected the Seventh Circuit's rationale. 


"The defendants argue, nevertheless, that there is 
no constitutional mandate to remedy racial imbalance. 
Bell v. School City of Gary, 324. F.2d 209 (7th Cir. 
1963). But that is not the question. The question 
is_whether there is a constitutional duty to provide 


equal educational opportunities for all children 
within the system. While Brown answered that ques- 


tion affirmatively in the context of coerced segre- 
gation, the constitutional fact -- the inadequacy of 
segregated education -- is the same in this case, and 
I so find. . .. This is not to imply that the neigh- 
borhood school policy per se is unconstitutional, but 
that it must _be abandoned or modified when it results 
in’seeresation invfactii.) (oso Tt cannot*accept) the 
view in Bell that only forced segregation is incom- 
patible with the requirements of the Fourteenth 
Amendment, nor do I find meaningful the statement 
that '{t]he Constitution . .. does not require 
integration. It merely forbids discrimination. '! 

S24 E20 cat 2st a This scourterecoenizes: and 
reiterates that the problem of racial concentration 
is an educational, as well as constitutional, problem 
and, therefore, orders the defendants to present a 
plan no later than April 30, 1965, to eliminate to 
the fullest extent possible racial concentration in 
its elementary and junior high schools within the 
framework of effective educational procedures, as 
guaranteed by the equal protection clause of the 
Fourteenth Amendment to the Constitution of the 
United States." [Emphasis added. ]* 


Judge Wisdom has recently put the de facto - de jure dichotomy 
in proper perspective. In his magnificently and exhaustively researched 
opinion in Jefferson, supra, pp. 68-69,he states as follows: 

"Although Brown points toward the existence of duty 


to integrate de facto segregated schools, [footnote 
omitted ]|the holding in Brown, unlike the holding in 


*/The First Circuit, while accepting the lower court's findings of 
fact, vacated its order with directions to dismiss without prejudice 
because defendants had initiated action identical with that directed 
byethe court. "349 (ho2d 226 b, 
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Bell but like the holdings in this circuit, occurred 
within the context of state-coerced segregation. 

The similarity of pseudo de facto segregation in 

the South to actual de facto segregation in the 
North is more apparent than real. Here school 
boards, utilizing the dual zoning system, assigned 
Negro teachers to Negro schools and selected Negro 
neighborhoods as suitable areas in which to locate 
Negro schools. Of course the concentration of Negroes 
increased in the neighborhood of the school. Cause 
and effect came together. In this circuit, therefore, 
the location of Negro schools with Negro faculties 

in Negro neighborhoods and white schools in white 
neighborhoods cannot be described as an unfortunate 
fortuity: It came into existence as state action and 
continues to exist as racial gerrymandering, made 
possible by the dual system. frtottiote omitted ] 
Segregation resulting from racially motivated gerry- 
mandering is properly characterized as ‘de jure' 
segregation. See Taylor v. Board of Education of the 
City of New Rochelle, S.D.N.Y. 1961, 191 F.Supp. 181. 
[footnote omitted] The courts have had the power to 
deal with this situation since Brown I. In Holland 
v. Board of Public Instruction of Palm Beach County, 
5 Cir. 1958, 253 F.2d 730, although there was no evi- 
dence of gerrymandering as such, the court found that 
the board 'maintained and enforced' a completely 
segregated system by using the neighborhood plan to 
take advantage of racial residential patterns. See 
also Evans v. Buchanan, D.Del. 1962, 207 F.Supp. $20, 
where, in spite of a genuflexion in the direction of 
Briggs, the Court found that there was gerrymandering 
of school districts superimposed on a pre-Brown 
policy of segregation.” 


If anything more is needed to dispel defendants’ hopeful assertion 
that Jefferson "has no applicability to the Hobson suit" (p. 40), it 


is furnished by the above. 


The Authority of the Board of Education to 


Assign Pupils to Classes According to 
Their Abilities 


Plaintiffs do not "challenge the right of the defendants to 
group pupils in the public schools according to their abilities.” (p.42) 
They do challenge their right to do so on a racially discriminatory 
and separative basis. Of course, many if not most major urban school 
systems use some form of ability grouping (A-3, pp. 104-17), sltaaes 
only when these programs are motivated by considerations that flaunt 
the Constitution of the United States that they become legally 


objectionable. 
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That is precisely the case here. The track system originated 
in the frantic desire of white parents aided and abetted by obliging 
school officials to restore Divisions One and Two in a manner that 
would escape judicial detection and corrective action. It has been 
and is being administered in such a manner as to fill out the dead 
bones of de jure segregation with the live flesh of illegal subterfuge. 

The lameness of defendants' arguments to sustain their par- 
ticular and unique form of ability grouping is easily apparent in 
their reliance on Section 31-23, District of Columbia Code, 1961 ed. 
This provision, whose purpose is crystal clear, is hardly a justifi- 
cation of a system-wide curriculum classification program. To claim 
that it is a congressional mandate to the District to identify "the 
academic needs of children" (p. 42) is as unfair as it is untrue. 

But that is not to say that a school system must ignore those 
needs. In fact, it is a prime responsibility of educators everywhere 
to plan their academic and vocational offerings so as to meet the 
requirements of their pupil populations. All that plaintiffs have 
any right to demand is that race and economic status play no determina- 
tive role in such formulation. 

All of the cases cited by defendants in order to persuade 
this court to stay its hand insofar as the track system is concerned 
(pp. 46-48) stress the inescapable fact that, where race is a factor, 
all educational programs are open to judicial scrutiny and action. 
Likewise, defendants! fanciful contention that "the court is without 
jurisdiction" because certain congressional statutes give them "control 
of the public schools" is patently ridiculous. If this were so, then 
no court would ever have jurisdiction of such cases. 

Lastly, defendants characterize the basic question presented 
herein as "whether due process of law compels defendants to intermingle, 
on a racial or socio-economic basis, students in the public schools of 


the District of Columbia. .. ." Even so inartistically portrayed, 
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this is hardly the only issue involved. The court is presented with 
a host of other questions, not the least of which is insuring that . : 
black children receive educations equal to those afforded their white 
compatriots. | 

Within the borders of the District of Columbia, as presently 
constituted, meaningful integration is demonstrably difficult if not 
impossible to achieve. But that does not mean that predominantly 
Negro schools are not entitled to superior teachers, sufficient and 
appropriate libraries, books and supplies, adequate facilities and 
services, and curricula designed to insure as many college-bound chil- 
dren as possible. Black children cannot be permitted to wither on 
the vine waiting in vain for white classmates. They are constitu- 
tionally entitled to equal educational opportunities on a colorblind 
basis. Any other approach dooms them to the bleakness of utter and 
abject frustration and renders us all guilty of what is perhaps the 


most monstrous crime of all -- indifference to the welfare of others. 
Respectfully submitted, 


WILLIAM M. KUNSTLER 
12 Tenth Street, N.E. 
Washington, D.C. 
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ms The Board of Education has accepted the finding of Judge Wright -- namely . 
that the actions of the Board of Education and of the administration 
"unconstitutionally deprive the District's Negro and poor public school children 


of their right to equal educational opportunity with the District's white and 


more affluent public school children." 


In order to implement the orders in Judge Wright's decree we believe: 
1. That the Board of Education should adopt an overall statement of 
policy which indicates that the provision of an integrated educational 
experience for children is a goal of the school system and one to which a 
high priority will be given in the operation of the system. 
Such a statement will bring school policy in line with the 


Wright decision and will serve as a guideline for the school administration. 


The orders of the decree require: 
1. Abolition of the track system. 
What do we substitute for the track system. 
Since we expect Dr. Passow to make some recommendations with 
reference to this problem, Mr. Henley will meet with him on 
Tuesday, July 18th in New York City. 
2. Abolition of optional zones. 


All optional zones have been abolished. 


At the present time, children enrolled in an out-df-zone school 
are permitted to stay until they complete that Level. 
shalt we continue to do this? 


hall we adhere to the present boundary lines? 
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That free transportation be provided for volunteering children 

in overcrowded elementary schools east of Rock Creek Park to 

underpopulated schools west of the park. 

~ Do we transport those children who are now attending open 
schools from out-of-zone? 

- Do we continue to have open schools? 

- Do we continue to bus children from Bolling Air Force Base 


to the west Rock Creek area? 


Substantial integration of the faculty of each school beginning 
with September, 1967. 
We have no records which indicate the race of our teachers. 


What is meant by substantial integration? 
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By J. W. Anderson: | 
Washington Post Staff Writer 
The Justice Department has 
rot accepted Federal Judge J. 
kelly Wright’s invitation to 
intervene in the Hobson case 


n inequality in Washington’s 
chools. 


Last June 19, Judge Wright| 


asked the Federal Government 
o assist in the implementa-| 
tion of his sweeping decree 
prohibiting racial and econom- | 
e discrimination. 


tly 


ae 


‘“Ve're still looking into the, 
natter,” a spokesman for the| 


epartment-said yesterday; No! 


. 


sony 


| decision is likely to be made 
‘soon, he added. 

| The Federal Government 
|has never taken a’ position on 
| many of the constitutional 
questions that the 
reaches, particularly on -de 
ijfacto segregation and busin. 

| 
tervention is taking. on 
additional.importanee because 


Hobson, has decided that he is 
no longer able to bear the cost 
of litigation over the decree. 


Hobson said that the long 
trial ran him deeply into debt,| 
and he is’ unable to raise} 
enough money through dona- 
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The question of Federal in-| 
‘adversary, 
the plaintiff in the case, Juliusjtendent Carl F. Hansen, re-| 


tions to meet the costs already 
ineurred, — ont 

The suit began nearly two 
years ago and has cost more 


said. 

Judge Wright's decision was 
a victory for Hobson. His chief 
School Superin- 


signed when the School Board 

declined to appeal the ruling. 
The Judge’s decree prohibit- 

ed. many long-standing school 
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policies on pupil and teacher; pepartment 


At the end of it, Judgein a case, particularly when j cial 


Wright wrote: 

“Tt is further’ ordered, ad- 
udged and decreed that the 
and it is} 
hereby, invited to intervene in| | 
these proceedings to assist in| 
the implementation of the de- 
cree, to suggest amendments 
to the decree and to take what- 
ever. other steps it deems ap-| 
propriate in the interest of | 
public education in the Dis- 


trict of Columbia.” | 
It is unusual for the Justice 
to decline- 
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judge’s invitation to take part! de facto segregation; both ra- 
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‘volves a series of questions! 
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jimportant as the Hobson 
sion. 
But in this case, the Depart- 
explained,; teaching staffs in every school. 
more than 
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ithe judge has Wright’s stand-| 
ing and when the case is asibus children from poor N 
eci-/ neighborhoods into prosperous, 


the; idt- also orders the Sehool 
i|Board to attempt to engage) 


He did! 
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afcal issues as well. It condemns: Those plans may then be the 
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the suburban school systems 
in cooperative programs. 

The Judge has put the 
School Board under a deadline 
of Jan. 2 to bring into court 
its long-range plans for pupil 
and teacher desegregation. 
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JULIUS W. HOBSON et al., Plaintiffs 


Ve Civil Action No. 32-66~ 
CARL F, HANSEN et al., Defendants | 


ORDER 


It appearing that, pursuant to the order of t is court, the defendant 
Board of Education on January 2, 1968, filed herein a copy of its plans for 
pupil and teacher assignment to comply with the principles announced in this 
court's decision of Jame 19, 1967; and 
| it further appearing that in understanding and appraising these plans 
a copy of A Study of the Washington, D, C. Public Schools made by the Teachers 
College of Coluuubia University, the so-called Passow Report, may be useful; 

It is ORDERED that on or before January 10, 1968, the Board of Educa-~ 


tion file in the record of this case a copy ef the said Passow Report. 


January 3, 1968 


LLDPE ALANA 
*sitting by designation pursuant to 28 U.8.C. § 291(c). 
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JULIUS W. HOBSON et al. 


Plaintiffs 

CIVIL ACTION 

Ve 
NO, 82~66 

CARL F. BANGEN et ail. 
| Defendants — 
FILED 
og SBPY Ls i967 
ORDER 


It i ini bier et 
District of Columbia for reconsideration of the order of the court of August 
31, 1967, filed this day, be, and the same ig hereby, set for hearing on 
Thursday, September 7, 1967, at 3:90 P.M., in Courtroom 6 of the United 
States Courthouse. 


Yashington, D. C. 
September 6, 1967 


“sitting by designation pursuant to 28 U.S.C. § 291(c). 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and: 
on behalf of JEAN MARTE HOBSON and 
JULIUS W. HOBSON, JR., et al. : 


Plaintiffs, +: 
Ve $ Civil Action No. 82-66 

CARL F. HANSEN, Su tendent of : 
Schools of the District of Colum- 


bia, THE BOARD OF EDUCATION OF THE : 
DISTRICT OF COLUMBIA, et al. 


Defendants. 


Wee te OF POINTS AND ae DORETIGS In © EPORT 


OF 3 oe ate DRA OF 3 ON OF OD Se 
Teict oF Ooum BIA FOR RBCONS SIDER te ares 5 _OR- 


On August 25, 1967, the Seard of Education of the Dis- 


trict of Columbia filed a motion with the Court requesting, 
in part, that the Decree of June 19, 1967, be amended to per-~ 
mit certain students attending schools that were formerly at- 
tached to optional zones to regain in the schools that they 
were attending at the close of the 1966-67 school year until 
such time as these particular students graduated fron their 
schools. The motion was argued before the Court on August 30, 
1967, and on August 31 the Court entered an Order denying the 
defendants' request with respect to the amendment of that por- 
tion of the Decree relating to the optional scones. 

The Board of Education, on September 5, 1967, heard, 
in the course of a special meeting called by the Board, the 
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testimony of several witnesses, including parents and stu- 
dents, concerning the imeediate impact of the Couft's ruling 
in denying the motion respecting the optional zones. Follow- 
ing debate, the Goard, by majority vote, moved to seek recon- 
sideration of this matter by the Court. 


that it abolish the optional zones specified in the Decree, 
instructed the public school administration on July 14, 1967, 

mdations with respect to the elimination of 
zones, in addition to the fullest possible impie- 
mentation of the remaining aspects of the Decree. 

By report dated July 27, 1967, the Acting Superinten- 

dent of Schools oded that the optional scones specified 
in the Oecree be abolished in the following manner: 


a. The former Wilson-vestern-Roosevelt op- 
tional zone be assigned to Wilson. 

b. The former Western-Cardozo optional zone 
be assigned to vestern. 

¢. The former Western-Dunbar optional zone 
be assigned to Western. 

d. The former Gordon-Macfarland optional zone 
be assigned to Deal Junior High School. 

@, The former Gordon-Banneker optional sone 
be assigned to the new Lincoln Junior High School. 

f. The former Powell-Hearst optional zone be 


assigned toe Powell Elementary School. 
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The Acting Superintendent further recommended that students 
now entering the seventh and tenth grades, ani those students 
new to the area of the particular school involved, be re- 
quired to attend the schools to which the former optional 
sones are to be attached. Students already attending out-of- 
sone schools would be permitted to remain in such schools un- 
til their graduation. 

On July 28, 1967, the Board of Education specifically 

The practical effect of the plan fer the abolition of 
the optional zones would have permitted students already es- 
tablished within their particular elementary, junior high, or 
senior high schools, to complete that level of education at 
the same school where they had already begun that phase of 
theix education. for stch students, the plan would have avoid- 
ed a Gisruption of their educational progress. The number of 
students that would have been permitted te remain in the 
schools which they were already attending amounted to approxi- 


mately 290. 


Board of Education, testimony clearly showed that stude: 
faced with transfers to different schools would have their 
educational progress seriously disrupted. Such disruption couid 
affect the students and the schools they now attend in the fol- 
lowing ways: 
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 &. Students already enrolled in a course 
of study being provided at the school which 
they have attended face the possibility that 
they will be unable to pursue similar stud- 
ies at a new school. 
b&b. Students preparing to apply for col~ 
switch to new teachers and counselors whose 
endations to colleges are heavily re- 
lied upon for admission considerations. 
¢. Student activities -- including student 
councils and other leadership programe and ex- 
ganizations -- may be signif- 
icantiy affected by the less of student lead~- 
exs expected to be at the belm of such activ- 
ities this fali. The impact may be felt not 
only by the students most immediately con- 
cerned but also by the overall student bodies 
whose leadership is thus removed. 
'S, especially those in their high 
school years, would be deprived of the oppor- 
tunity to have a continuity in their relation- 
ships with teachers they have come to know ani 
respect, with fellow students whose friendships 
are valued, ami in general with the spirit of 
the school itself. 
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Furthermore, it is the consistent and widely held view of edu- 
cators that the transfer of Students in the midst of a given 


The Board of Education, on July 28, 1967, accepted a 
mcndation of the Acting Superintendent that bus fares be 

paid for students attending overcrowded secondary schools east 
of Rock Creek Park who volunteer to attend undercapacity schools 
west of the park. As the result of announcements widely cixcu- 
lated to this effect volunteering students made knowr 
sixe to transfer to the undercapacity schools west of the park. 

However, schoo® administrators, in view of the Court's 
ruling that optional zone students must now attend schools to 
which the former optional cones have been attached, fim? that 
the nusber of classroom seats anticipated to be available for 


9 volunteer students from east of the park may be 
largely diminished. The volunteer program at the secondary 
school level may therefore be in jeopardy of serious impair- 


ment. 


The motion for reconsideration filed herein is for the 
purpose of obtaining for the defendants an opportunity to ad- 
Guce through oral testimony further evidence of educational 
hardships that will be occasioned by the Court's ruling of 
August 31, 1967, to illustrate the educational soundness of 
the proposal originally made by the school adninistration to 
allow students to romain at the schools they now attend rather 
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than uproot them for transfer to other schools, to provide 
evidence of the racial composition of the students involved, 
and to demonstrate to ‘ue Court evidence of the general im- 
pact of the Court's ruling, 

Inasmuch as the school term begins on Septembe: 
1967, the defendants respectfully request that the Court 
grant an imuediate hearing on this motion. 


CHARLES T, DUNCAN 
Corporation Counsel, D.C. 


JOHN A. BARNSST 
Assistant Corporation Counsel, D.C. 


MATTHEW J, MULLANEY, JR. 
Assistant Corporation Counsel, 0.C. 
Attorneys for Defendants 

District Building 

Washington, D.C. 20004 
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IN THE UNITED STATES DISTRICT CouRT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and: 
en behalf of JEAN MARTE HOBSON and 
JULIUS W. HOBSON, JR., et al, 


ee 


Plaintiffs, : 
ve : Civil Action No. 82-66 


CARL F. HANSEN, Superintendent of ; 
Schools of the District of Colus- 
bia, THE BOARD OF EDUCATION OF THE ;: 
DISTRICT OF COLUMBIA, et al. 


Defendants. 


Jefendants Everett A. Hewlett and other members of the 
Soard of Education of the District of Columbia, constituting 
a majority of that Board, reepectfully move the Court to re- 
consider its Order of August 31, 1967, insofar as it denied 


the Motion of the Board of Education to Amend the Decree of 


the Court of June 19, 1967, to allow those students attend- 


ing schools open to them under the former optional zone sys~ 
tem to continue in the schools in which they are presently 
enrolled until euch time as they are graduated therefrom, to 
set aside its Order of August 31, 1967, ang to enter an Or- 
Ger granting the Motion of the Board of Bidgeation of August 
25, 1967, in this respect, 

An immediate hearing of this motion is respectfully re- 


quested. 
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The retjsons for this motion are set forth in the Mem- 
orandum of Points and Authorities which is annexed hereto. 


CHARLES T. DUNCAN 
Corporation Counsel, D.C. 


JOHN A, EARNEST 
Assistant Corporation Counsel, D.C. 


MATTHEW J. MULLANEY, JR. 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
Washington, D.C. 20004 
CERTIFICATE OF SERVICE 
i hereby certify that a copy of the foregoing Motion 
of the Board of Education of the District of Columbia for Re- 
consideration of the Order of the Court of August 31, 1967, 
and Request for an Immediate Hearing, tegether with @& Memoran-~ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS.W. HOBSON, individually and 3 
on behalf of JEAN MARIE HOBSON and 
JULIUS W. HOBSON, JR., et al. 3 


Plaintiffs, 1: 
Ve Civil Action No. 82-66 
CARL F. HANSEN, Superintendent of 3 
Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE DISTRICT: 
OF COLUMBIA, et al. 


3 
Defendants. 


ORDER 
Upon consideration of the Motion of the Board of Edu- 


cation of the District of Columbia to Amend the Decree of the 
Court dated June 19, 1967, the Memorandum of Points and Au- 
thorities in Support thereof, the Affidavit of Benjamin J. 
Henley, Acting Superintendent, D.C., attached thereto, the 
oral opposition of the plaintiff to a part of the Motion and 
the argument of counsel for both sides in open court, it is, 


by the Court, this Gay of , 1967, 


ORDERED: That the motion of the Board of Education 
to amend the Court's Decree to extend from October 2, 1967, 
to and including January 2, 1968, the time within which the 
Board of Education is required to file with the Court long 
range plans of pupil and teacher assignment be, and the same 
is, hereby granted, and the Decree of the Court of June 19, 
1967, is amended accordingly; and it is 

FURTHER ORDERED: That the motion of Sia Board of 


Education to amend the Court's decree to allow those students 
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attending schools open to them under the former optional zone 
system to continue in the schools in which they are presently 
enrolled until such time as they are graduated therefrom be, 


and the same is, hereby denied. 


J. SKELLY WRIGHT * 
UNITED STATES CIRCUIT JUDGE 


* Sitting by designation pursuant to 28 U.S.C. 8291 (c). 


I hereby certify that a copy 
of the foregoing Order was 
mailed, postage prepaid, to 
William M. Kunstler, Esq., 
Attorney for Plaintiffs, 618 
D Street, N.E., Washington, 
D.c., this _ _. day of 
August, 1967. 


/e/ Metthew J. Mollaney, JE. 
MATTHEW J, MULLANEY, JR. 

Assistant Corporation Counsel, D.C. 
Attorney for Defendants 

District Building 

Washington, D.c. 20004 
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UNITED STATES. DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON et al. 


Plaintiffs 
CIVIL ACTION 
¥. 
No. 82«66 
CARL F, HANSEN et al. 

eee nn 
Defendants | FILED | 
cw AUG 2 SigeR ot 
ORDER | ) CLERK | 


4 ‘ 


It is ORDERED that the motion of the Board of Education of the 
District of Columbia to amend the decree of this court, filed this day, 
be, and the same is hereby, set for hearing on Wednesday, August 30, 1967, 
at 10:00 A.M., unless plaintiffs indicate before that time they have no 


objection to the granting of the motion. 


. 8 ¥ 
UNITED STATES CIRCUIT JUDGEY 


Washington, D. C. 


August 25, 1967 


* Sitting by designation pursuant to 28 U.S.C. § 291(c). 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and 3 
on behalf of JEAN MARIE HOBSON and 


JULIUS W. HOBSON, JR., et al, 3 
Plaintiffs, 2 

Ve sCivil Action No. 82-66 
CARL F. HANSEN, Superintendent of 2 


Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE DISTRICT: 
OF COLUMBIA, et al. 
8 
Defendants. 
FY 


uEHOR OF POINTS AND AUTHORITIES IN SUP T OF ION 
TION OF THE DISTRICT OF COLUMBIA TO 


AMEND THE DECREE OF THE COURT 


om dune-19, 1967, this Court issued a decree which 


requires specified changes to be made in the operation of 
the District of Columbia public school system. The defend- 
ants now before the Court are implementing most of the re- 
quirements of the Decree, and will file reports thereon as 
provided in the Decree. They deem it necessary, however, 

to ask that portions of the Decree be amended in the manner 
hereinafter requested in order (i) to allow sufficient time 
for the preparation of sound and effective plans for pupil 
assignment and teacher assignment, as required by the Decree, 
and (ii) to provide that the education of the students pres- 
ently enrolled in schools in former optional zone areas will 
not be interrupted to the detriment of those students. The 
Court has made provision for amendments of the Decree by 
providing, at page 162, that "the parties, of course, may 


suggest amendments to the decree at any time." 
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On July 28, 1967, the Board of Education approved a 
general approach to a long-range pupil assignment plan de- 
signed to achieve racial, economic, and cultural integration. 
Some of the factors which must be considered in the prepara- 
tion of the plan are; 

1. The future design and location of new schools, 
including a study of the feasibility of educational parks, 
and an amendment of the Six-year $300, 000,000 capital bud- 
get; 

2. The location of general and compensatory educa- 
tional resources; 

3. The possibility of cooperation with private 
schools and suburban public school syébtems; 

4. The study of existing school boundaries and en- 
rollments to determine what immediate changes can be made to 
increase integration through bussing and establishment of new 
attendance areas; and 

5. The intensive analysis of school communities in 
terms of resources, race, economic levels, natural boundary 
barriers, and transportation patterns looking toward a citys 
wide boundary pattern to accomplish maximum integration. 

The Board of Education finds that it is not possible 
to explore fully these factors and to draft a Pian of pupil 
assignment within the time specified. Furthermore, in for- 
mulating the required plan of pupil assignment, the Board of 
Education expects to rely heavily on the Columbia University 
Teachers College Report, which is to be Submitted to the 


Board on September 6, 1967. 
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A plan of teacher assignment that fully integrates 
the faculty of each of the public schools of the District of 
Columbia will involve approximately six thousand profession- 
al persons. In devising such a plan, the Board of Education 
wishes to assess its initial efforts to provide immediate 
substantial teacher integration under another section of the 
Decree before formulating a plan for full faculty integra- 
tion. Additionally, the Board approved, on July 28, 1967, 

& proposal to examine the expansion of the Urban Teaching 
Corps, the current recruitment program, the establishment of 
additional college and university intern programs, the pro- 
vision of stipends for teachers assigned to difficult areas, 
and the availability of teachers who will voluntarily offer 
to transfer to schools where the faculties are predominantly 
of another race. Because of this, and because the Columbia 
University Teachers College Report will be used by the Board, 
a plan for full faculty integration, which should take into 
account all of these considerations, cannot reasonably be 
prepared within the time designated. 

In ordering the abolition of certain optional school 
zones, the Court made no provision for permitting those stu- 
dents presently attending schools open to them under the for- 
mer optional zone system to continue in the schools in which 
they are presently enrolled. For the reasons set forth in 
the affidavit of Acting Superintendent of Schools Benjamin J. 
Henley annexed hereto and by reference made a part hereof, 
it is requested that the Decree be amended in the manner re- 


quested herein. Such amendment will not affect any new stu- 
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dents, but will prevent the education of those students 
presently enrolled in a particular school from being disrupt- 
ed in a manner inconsistent with sound educational policies. 
For the foregoing reasons, it is respectfully re- 
quested that the Decree of the Court be amended in the afore- 


mentioned manner. 


/8/ Charles f. Duncan 
CHARLES T. DUNCAN 
Corporation Counsel, D.c. 


/3/ John A. Earnest 
JOHN A. EARNEST 
Assistant Corporation Counsel, D.C. 


/8/ Matthew J. Mullaney, or. 
MATTHEW J. MULLANEY, JR. 

Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 

District Building 

Washington, D.c. 20004 
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IN THE UNITEO STATES DISTRICT CouRT 
POR THE DISTRICT OF COLUMBIA 


JULIUS W. HOBSON, individually and z 
on behalf of JEAN MARTE HOBSON and 
JULIUS W. HOBSON, JR., et al. : 


Plaintiffs, $ 


Vv. : Civil Action 
NO. 82-66 
CARL F. HANSEN, Superintendent of g 
Schools of the District of Colun-~ 
bia, THE BOARD OF EDUCATION oF THE : 
DISTRICT OF COLUMBIA, et al. 


Defendants. 


DISTRICT OF COLUMBIA, ss: 

Benjamin J. Henley, being first duly sworn on oath, 
depeses and says: 

i. That he is the Acting Superintendent of the pub- 
lic schools of the District of Columbia, is a defendant 
herein, and is fully familiar with all the facts and cir- 
cumstances hereof. 


@,. That on June 19, 1967, this Court entered a Decree 


which required, onung other things, the abolition of certain 


us-cd pe; 
eptional zones (wilsop ere eens Cagdoza~Wwestern ; 
Heed ohh 
Duhbar-western; Go cfar land ; -Banneker ; and 


ren stork ‘ . 

= L-ienwet} commencing with the school year 1967-68. 
That, on the advice of counsel, affiant understands and be- 
lieves that the Decree as presently drafted does not allow 


ox permit students currently attending particular schools 


a a tesult of optional zone placement to continue in such 
, 


schools until graduation, 


tee ,ATEMUCD 4O ToraTera 
,3ee ae stows yiub ta2f> ga tod eee Lao! «+t elositnogs 
Sn eee ame ; eyes bre soscqebh 
“SoG O19 So tmatemartxomee guRMNSHY a2 on teat 7 
tuabneteb sak qnidmuiod Re SoANIWNE odd Ye eloodoe otf f 
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3. That in the opinion of affiant, it would be dis- 
ruptive and educationally unsound to require the transfer of 
Students who are presently enrolled in elementary, junior 
high and senior high schools to transfer to other schools at 
the same educational level, That it is affiant's professicn- 
al opinion, and a generally accepted principle in the educa- 
tional community, that the removal of a child from a partic- 
wlax school where he has established a frame of reference in 
the school environ: 


went tends to handicap the child and should 
be avoided wherever possible. That in affiant's opinion, the 
arbitrary transfer of students before the completion of a 
particular program can affect such students by impeding 
theiz academic progress, by having a negative enotional, 
social and economical impact on such Students and their fam- 
ilies, by forcing such students te make new associations 
with other students, teachers and counselors, and by creat- 
ing a situation that tends to influence such students to 
drop out of school, 

4. That in affiant's opinion completion of elemen- 
tary, junior high, or senior high levels of education by 
students already enrolled in particular schools within those 
levels is educationally desirable, That the total number of 
students attending particular schools as a result of previ- 
ous optional zone election who would or may be required to 
transfer to the school te which the former optional zone 
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has been attached is approximately 290 of a projected total 
student enrollment of approximately 150,000. 


Subseribed and sworn to before me this 
August, 1967, 


day of 


My Commission expires: 


«B~ 


pov? ae ri she 0) Nie 


» ‘ 
Oe of 0nd why 4 fee 


‘par thcgan, ishotktus, 
‘od eaaiiten chess wheGes tlecr 


a 


aes site "ie xiigt eh eign Me “Syed iuanmeune bic bnsoer 


winelue 90D a aaa Oia oot LHS® YO quarts 
apes oo bs ofa. spond 226: oa Reng atte tape 49% 
” qeeorres Die» $4 pian, Baers er ee ee ee D 
Jadeihee ta tee ert 
aster’ tr ec er Ltn. Galea Paes al ta 2 
“Grae ws abe pee eatelly aoe waka 


yas Foy a: 


eae 5 thems i ae, F sicher alenices ae oe a han'a'e 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT oF COLUMBIA 


JULIUS W. HOBSON, individually and 3 
on behalf of JEAN MARIE HOBSON and 


JULIUS W. HOBSON, JR., et al. : 
Plaintiffs, : 

Ve :Civil Action No. 82-66 
CARL F. HANSEN, Superintendent of : 


Schools of the District of Columbia, 
THE BOARD OF EDUCATION OF THE DISTRICT: 
OF COLUMBIA, et al. 


Defendants. 
3 


MOTION OF THE BOARD OF EDUCATION OF THE 
DISTRICT OF COLUMBIA TO AMEND THE DECREE 
OF THE COURT 


= COURT 
Defendants Everett A. Hewlett and other members of 
the Board of Education of the District of Columbia, consti- 
tuting a majority of that Board, respectfully move the Coutt 
to amend its Decree of June 19, 1967 as follows: 
1. To extend from October 2, 1967, to and including 
January 2, 1968, the time within which the Board of Educa-~—— 
tion is required to file with the court "3s plan 0° sorth 
assignment" and “a plan of teacher assigr- 
_« the Decree. 


on pages 181 and 182. rammanttente es 
2. To permit the sc aa Nt a of optional zon 


such a manner as to allow those swudents presently attending 
schools open to them under the former optional zone system 

to continue in the school in which whey are presently enrol- 
led until such time as they are graduated from those parti- 


nt that cer- 
Lar schools, in consonance with the requireme 
cu 
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tain optional zones be abolished, as set forth on page 181 
of the Decree. 
The reasons for this motion are set forth in the 


Memorandum of Points and Authorities which is annexed hereto. 


/e/ Charles fT. Duncan 
CHARLES T. DUNCAN 
Corporation Counsel, D.c. 


/8/ John A, Barnest 
JOHN A. EARNEST 
Assistant Corporation Counsel, D.c. 


/a/ Matthew J. Mullaney, Jr. 
MATTHEW J. MULLANEY, JR. 

Assistant Corporation Counsel, D.c. 
Attorneys for Defendants 

District Building 

Washington, D.C. 20004 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Motion 
of the Board of Education of the District of Columbia to 
Amend the Decree of the Court together with a Memorandum of 
Points and Authorities in Support thereof and the Affidavit 
of Benjamin J. Henley attached thereto was mailed, postage 
prepaid, to William M. Kunstler, Esq., Attorney for Plain- 
tiffs, 618 D Street, N.E., Washington, D.C., this aT kh day 
of August, 1967. 

Assistant Corporation Counsel, D.c. 
Attorney for Defendants 


District Building 
Washington, D.c. 20004 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
JULIUS W. HOBSON, et al., 3 
Haintiffs, : 
Ve : Civil Action No. 82-66 
CARL F. HANSEN, et al., ¢ 
Defendants. : 
The Clerk of the Court will please withdraw the appearance of 
Messrs. Charles T. Duncan, Corporation Counsel, D.C.; John A. Earnest, 
Assistant Corporation Counsel, D.C.; Matthew J. Mullaney, Jr., Assist- 
ant Corporation Counsel, D.C.; James M. Cashman, formerly Assistant 
Corporation Counsel, D.C.; William F. Patten, formerly Assistant Cor- 
poration Counsel, D.C. and Robert R. Redmon, formerly Assistant Cor~ 
poration Counsel, D.C., as counsel for Dr. Carl F. Hansen, it appearing 


that he is now represented by other counsel before this Court. 


/af Gherles fT. Duncan 
GHARLES T. DUNCAN 
Corporation Counsel, D.C. 


/sf John A, Carnest 
JOHN A. EARNEST 
Assistant Corporation Counsel, D.C. 


Jef Methes J. Mullaney, Jr. 
MATTHEW J. MULLANEY, JR. 
Assistant Corporation Counsel, D.C. 
District Building 

Washington, D.C. 20004 
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/3/ Jomes M. Cashman 
JAMES M. CASHMAN 
Wilkes & Artis 

700 Tower Building 
Washington, D.C. 20005 


(of “tittem F. Patten 
WILLIAM F. PATTEN 
Woodward Building 
Washington, D.C. 20008 


ROBERT R. REDMON 

Turney, Major, Sherfy & Sage 

2001 Massachusetts Avenue, N.W. 
Washington, D.C. 20036 


I hereby certify that a copy of the foregoing Praecipe was mailed, 
postage prepaid, to William M. Kunstler, Esq., and Jerry D. Anker, Esq., 
Attorneys for Plaintiffs, 1730 K Street, N.W., Washington, D.C.; F. Joseph 
Donohue, Esq., Thomas §. Jackson, Esq., Edmund D. Campbell, Esq. 
and John L. Laskey, Esq., Attorneys for Intervenors, c/o Jackson, Gray | 
& Laskey, 1701 K Street, N.W., Washington, D.C. 20006; and to David 
G. Bress, Esq., United States Attorney for the District of Columbia, 

United States Courthouse, Washington, D.C. 20001, this 27y day of 


July, 1967. 


Assistant Corporation Counsel, D.C. 
District Building 
Washington, D.C. 20004 


Qe 


° > = “ “h d 
: 7 we, 


salina new egleoest yatoeape oft Yo ygee ¢ HeHd Hise wdonad T roi 
1 ped 19404. ynel bas , -ped rotten .M msllliW 97 ,bisqorg spstecg 
sqeaol ‘1300.0 sporgpiten yy , WM y2eate A OBR , eMBtamisi4 tot ayeawosiA 
pad Madge . Ct bevmbe 5 «ped .noetoal «8 semen , “ped ,ourlonod 
oe ,n08Aost O\p je1onevasial to? ayomoty sped vein .J niieT bas 
hived of bas 80008 19.0 ACTEMIAREW. 4 -W.M ,feout® % LONI , yextess 2 
\siimviog te sobves od Wt YomaHA wonete BentnU «ped aaend .D 

to ysb SUS. sist 10008 .0.0 ,nospniigsW ,eevoiitwod eetesé betint/ 


Veer , vial 


“fa 


ae a 2 ae 


np 
als ' 


Civil Action 
No. 82-66 


N6OW for leave to intervene berein, in accordance 
with the attached request annexed | 
part hereof. 


Sa end He Hecsctanoni 4 gms 
i7Ol K Gtreet; H.W. 
Washington, BD. €. 20006 
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egoing was this 9th day 
> Willian i M. Kunstler, 


SQ. a di BD AMEX , tees, ues for ; 
mmetient irene, i. Ws, > ” vad ineton, é. y 
NL- , 


rae 


134) Newtormeou. joe is 
Washington, D.C. 
January 8, 1968. 


Mr. Thomas S. Jackson 
P/OlK Street, Nw. 
Washington, D.C, 


Dear Mr, Jackson, 


Will you please withdraw my appeal for leave to intervene 
as a party appellant in the Hobson vs. Hansen case? Alt} 
I would like to continue, my physician has advised m 
Withdraw, in my best interest. 
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WILLIAM M. KUNSTLER 
MICHAEL J. KUNSTLER 


STEVEN J.HYMAN 


KUNSTLER & KUNSTLER 
ATTORNEYS AT LAW 
Sil FIFTH AVENUE 
NEW YORK,N.Y. |OO17 


MURRAY HILL 2-8317 ARTHUR KINOY 


OF COUNSEL TO THE FIRM 
CABLE “KANDKLEX” 


December 28, 1967 


Hon. J. Skelly Wright, 

United States Circuit Judge, 
United States Court House, 

3rd Street and Constitution Avenue, 


Washington, D.C. 


Re: Hobson v. Hansen 


Dear Judge Wright: 


Rather than respond piece meal to defendants! various 
plans submitted pursuant to the court's decree of June LOL ou 
plaintiffs propose to do so after the submission of the major 


plan next week. 


It is hoped that such a procedure will be satisfactory 


to the court, 


A copy of this letter has been sent to counsel for 


defendants, 


wmk/st 


yA 


/ 
f 
f 


/ Respectfully yours, 
if 


[hose 1F / és, Cet 


William M. Kunstler 


cc.: Corporation Counsel, District of Columbia 
United States Attorney, District of Columbia 


f mi 


Macalester College 
St. Paul, Minn, 
11-29-67 


Mr. William Kunstler, Esquire 
oll Fifth Avenue 
New York, New York 


Dear Mr. Kunstler: 


Regarding Hobson, et al. v. Hansen, et al. I sent a letter 
to Mr. Jerry D. Anker explaining my interest in the case 
and enquiring as to the possibility of obtaining the 
Plaintiff's Porposed Findings of Fact and the Brief 
supporting those findings and conclusions. I was subse- 
quently notified by Mr. Anker that, since the briefs had 
been prep@red by your office, he had forwarded my request 
to you. In the meantime I have’ received the defendant's 
brief. However, without the successful side of the 
argument my analysis is hardly complete. If it would be 
possible to obtain the plaintiff's brief I woulda appreciate 
it very much, Thank you, 


Sincerely, 


Ward Benshoof ‘ | 
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November 16, 1967 


William Kunstler, Esquire 
511 Fifth Avenue 
New York, New York 


Res Carl Cc. Smuck & Carl F. Hansen v. 
Julius W. Hobson, et al 


Case Nos. 21,167; 21,168 


Dear Mr. Kunstler: 


We are writing to you as counsel for the National School Board 
Association, a non-profit federation of the State School Boards 
Associations of the fifty States, the District of Columbia and the 
Virgin Islands. 


The Association would like to secure the written consent of the 
Appellee as required by Rule 18(4)(1) of the U. S. Circuit Court of 
Appeals for the District of Columbia Rules, to file an amicus curiae 
brief in the above captioned case. Essentially, the position of the 
Association and the argument of the brief would go to the question 
whether the District Court exceeded its jurisdiction in its decision 
of June 17, 1967, by its remedial directives to the D.C. Board of 
Education, 


The Association would not concern itself with the remedies 
proposed by Judge Wright but questions his authority to make the 
orders that he did. It is to this that the Association's brief would 
be directed. For these reasons we request your consent to our filing 
an amicus brief, 


If you are willing to consent to the Associations filing an 
amicus brief, please sign this original at the place provided below 
and return it, a copy is enclosed for your records. 


If you do not wish to grant consent, could you kindly inform 
us in writing as early as possible so that we will have an opportunity 
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- William Kunstler, Esquire -2~ November 3, 


to file a Motion pursuant to Rule 18(4) (2). 
Sincerely, 


COUNIHAN, CASEY & LOOMIS 


E. Riley Casey 
ERC: bov 


I hereby consent to the filing of an amicus 
curiae brief by the National School Boards 
Association in the appeal of the case of Hansen, 
é6t al v. Hebsen, et al, currently pending in the 
United States Court of Appeals for the District 
of Columbia Circuit. 
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October 9, 1967 


_ Hpn. Charles T. Dunean, é 

, Corporation Counsel, Dees 

District Building ‘oie | | 
Washington, D.C. 30004, Vis 6) Same 

var | «Ret Hobson v, Hansen © 


Dear Mr. Duncan: 


send me one, 
T 


i 


: In a day or so, I will send you my suggestions a8, to ae 
approach to the United States on the Suggestedinter- 


Again thanks for sending me the report - I appreciate it. 


Cordially yours, 


William M. Kunstle 
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TELEGRAM ; 
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‘ WESTERN UNIA 


Check the class of service desired; 


otherwise this message will be 
sent as a fast telegram 


coal W. P. MARSHALL E ] K( rR A | R. W. McFALL 
DAY LETTER Mae E CHAIRMAN OF THE BOARD T PRESIDENT 
tn Ie : 


CHARGE TO THE ACCOUNT OF 


NO_WOS-CL_OF SVG] POOR COLL | CASH NO] 


. i > 


INTERNATIONAL SERVICE 


Check the class of service desired; 
otherwise the message will be 
sent at the full rate 


FULL RATE 


LETTER TELEGRAM Ex 
SHORE SHIP eae 


Rua Tee 


Send the following message, subject to the terms on back hereof, which are hereby agreed to 
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HON. CHARLES T. DUNCAN 

CORPORATION COUNSEL FOR THE DISTRICT OF COLUMBIA 
DISTRICT BUILDING 

WASHINGTON, D.C. 


1969 BUDGET OF D OF C SCHOOL SYSTEM TO BE SUBMITTED 
TO BOARD OF EDUCATION TOMORROW MORNING COMPLETELY IGNORES 
AND DISREGARDS OPINION OF US DISTRICT COURT IN HOBSON v. 
HANSEN, PARTICULARLY PAGE 5 OF THE REMEDY PORTION. FURTHER 
POINT OUT THAT BUDGET REFLECTS NO CHANGES WHATSOEVER AS A 
RESULT OF COURT'S DECISION. SINCE PROPOSED BUDGET VIOLATES 
COURT'S RULING, “FEEL (IT.-1S PLAINTIFFS" "DUTY TO-BRING THIS 
MATTER TO YOUR ATTENTION 


WILLIAM M. KUNSTLER 
ATTORNEY FOR PLAINTIFFS 


WU1206(R2-65) 


To guard against mistakes or delays, the sender of a should order it Unreptated tetecey each ta.dhe ortetnating office for comparison. For this, one-half the 
Tate ls tn addition, Unies: otherwise ita 
Ey ae ~3 oierwusn indicated on face, ils an consideration whereof it Is agreed between 


1, The Telegraph Company shall not be Hable for mistakes or deta on ie thee amiaston or delivery. of tor non-delivery, of any mesaage recelved for transmission at the unrepeated- 
message rate beyond the sum of five hundred dollars: nor for mistakes or d ays tn the transmbeion or deliv . Of for non-dellvery, of an ihessagze recelved for transmission at repeated- 
ng. Th any cvean cra rea mand dolars, uniow specially valued; nor in any case for delays aPulug trom uamvolaabie eer eeneg eee ea for ransmiaion gee 

2. Jn any event the Teiexraph Company shall not be lable for damages for mixthkes or dela fo the transmission or delivery or for the pon-deltvery, of an meseage, 

Caused by the neglisence of its servants or otherwise, beyond the setucl lost, not exceeding in any event the sum of five thousand dollars, at which amount the sendes 


of each message 
oe that the m is Valued, unless a greater value ts stated In writing by the sender thereof at the time the ihossage la tendered for transmission, and unless the repeated-message 
H paid or agreed to be bald and’ am additional charge equal to one-toutie At so pos sack Un eat te tt whieh such valuation shall exesed five thousand dollars. 


fe company Ms hereby matte the gear of te vender, without Uabity, to forward this manage over the tines ef any other eonpanp whos eccmary to rene ta 


4. The appifeabie tarit? charges OD & Message destined to any potnt In the continental United States listed in the Telegraph Company's Direct of Stations cover {ts delivery within 
the established city or community limita of the destination point. Beyond such limita and to potnts not listed In the Telegraph Company's Directory of Slations the Telegraph Company doce 
not eto make delivery but will endeavor to arrange for dellvery by any available meana as the agent of the sender, with the understanding that the sender authorizes the collection 
Of any additional charge from the addressee and agrees to pay such additi charge if it is not collected from the addressee. 


5. No responsibility attaches to the Telegraph Company concerning messages until the same are nonapoed at one of Its transmitting offices: and {fa message 1s sent to such oMce by 
one of the Tel ph Company's messengers, he acts for that purpose as the agent of the sender; cxrept that when the Telegrap! Company sends a messenger to pick Up & message, the mes- 
senger in that Sets as the agent of the Telegraph Company in accepting the metsage, the Telegraph Company assuming responsibility from the time of suc acceptance. 


6. The a aegaph yng d will not be liable for damages or Statutory penalties when the claim is not Dresented in writing to the Telegraph Company, (a) within ninety Gays 
after the message ts fied with the Telegraph Company for transmission in the case of a message between polnts within the United States (except in the case of an Intrastate message in 
Texas) or YY 4 point in the United States on the one hand and a point In Alaska, Canada. Mexico, or St. Pierre-Miqueion Islands on the other hand, or between a point In the United 
States and a 


“at sea or in the air, (b) within 95 days after the cause of action, if any, shall have acerued in the case of an intrastate message In Texas, and (c) within 180 days after 
the Theda, led with the Telegraph Company for transmission in the case of & message between a point in the United States and a fore’ or overseas point other than the points 
——e 1034, ve in this paragraph; provided, however, that this condition shall not apply to claims for damages or overcharges within the purview of Section 415 of the Communications 


7. It ts agreed that tn any action by the Telegraph Company to recover the tolls for any Message or messages the prompt and correct transmission and delivery thereof shall be 
Dresumed, subject to rebuttal by competent evidence. 


8.8 terms governing the transmission of messages according to their classes, as enumerated below, shall apply to messages In each of such respective classes in addition to 
all the Sireguien tote 
9. No employee of the Telegraph Company is authorised to vary the foregoing. 


es 
CLASSES OF SERVICE 
DOMESTIC SERVICES INTERNATIONAL SERVICES 
TELEGRAM FULL RATE (FR) 
The fastest domestic service, The fastest overseas service. May be written in code, cipher, or in any language ex- 


Dressed in Roman letters, 


PRY LETTER (OU) = eee iia LETTER TELEGRAM (LT) 
deferred same-day service ow rates Cattle tt 
For overnight piain language messages, at half-rate. Min!mum charge for 22 words applies, 
NIGHT LETTER (NL) 
L$ 


SHIP RADIOGRAM 
Economical overnight service. Accepted up to 2 A. M. for delivery the following morning; LS 
at rates lower than the Telegram or Day Letter rates, For messages to and from ships at sea, 
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KUNSTLER KUNSTLER & KINOY 
ATTORNEYS AT LAW 


/ Sit FIFTH AVENUE 
p | NEW YORK,N. Y. 1OO17 


MURRAY HILL 2-8317 CABLE ADDRESS 
““*KANDKLEX’” 


WILLIAM M. KUNSTLER 
MICHAEL J. KUNSTLER 
ARTHUR KINOY 


STEVEN J. HYMAN | June 29 3 1967 


Hon. Charles T. Duncan 
Corporation Counsel for the 
District of Columbia 
District Building 
Washington, D.C. 20004 


Re: Hobson v. Hansen 
Civil Action No. 82-66 


Dear Mr. Duncan: 


It has come to the attention of the plaintiffs herein 
that, on June 26, 1967, Superintendent of Schools Carl F. 
Hansen, a defendant in this action, proposed in writing to 
the Board of Education that sixth-grade pupils from Oyster 
School, a predominantly white elementary school, who would 
ordinarily attend the new Lincoln Junior High School, a pre- 
dominantly Negro school, be permitted to attend the Gordon 
Junior High School, whose pupil personnel is about evenly 
divided racially, for the 1967-68 academic year. For your 
convenience, a copy of Superintendent Hansen's proposal is 
attached hereto. 


Plaintiffs firmly believe that the action of the 
Superintendent of Schools in making such a proposal is itself 
a clear violation of Part IV A of the opinion of law and of 
the decree herein. Moreover, they are convinced that such a 
proposal, if approved by the Board of Education, would agera- 
vate and increase racial and economic imbalance in the Lincoln 
and Gordon Junior High Schools. Accordingly, it is earnestly 
requested that the Board of Education summarily deny Mr. 
Hansen's request at its earliest opportunity. 


Copies of this letter have been sent to the Board of 
Education, the Court and all counsel. 


A 


ery truly yours, 


oC nae 
WMK ; af i An 
cc: William M. Kunstler 
Board of Education of the 
District of Columbia 
Hone <okeLlyeWwrLehtrmUsseGirculta Judge 
United States Attorney 
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June 29, 1967 


Hon. Charles T. Duncan 
Corporation Counsel for the 
District of Columbia. 
District Building 
Washington, D.C. 20004 


Re: Hobson v. Hansen 
Civil Action No. 82-66 
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Dear Mr. Duncan: 


esas 
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It has come to the attention of the plaintiffs herein 
that, on June 26, 1967, Superintendent of Schools Carl F. 
Hansen, a defendant in this action, proposed in writing to 
the Board: of Education that sixth-grade pupils from Oyster 
School, a predominantly white elementary school, who would 
ordinarily attend the new Lincoln Junior High School, a pre- 
dominantly Negro school, be permitted to attend the Gordon 
Junior High School, whose pupil personnel is about evenly 
divided racially, for the 1967-68 academic year. For your, 
convenience, a copy of Superintendent Hansen's proposal is 
attached hereto. 


= 


ie ie Plaintiffs firmly believe that the action of the Ue 
Superintendent of Schools in making such a proposal is itself ae 
a clear violation of Part IV A of the opinion of law and of) 1) 
the decree herein. Moreover, they are convinced that such a 
proposal, if approved by the Board of Education, would aggra- 
vate and increase racial and economic imbalance in the Lincoln 
and Gordon Junior High Schools. Accordingly, it is earnestly 
requested that the Board of Education summarily deny Mr. 
Hansen's request at its earliest opportunity. 


Copies of this letter have been sent to the Board of 
Edueation, the Court and all counsel. | 


Very truly yours, on 


| WMK ; af : . Bi 
Ses | William M. Kunstler | a 
Board of Education of the a 
District of fester | p “sy 
Hon. J. Skelly Wright 4 
United States Attorney U.S, Circuit Judge 
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KUNSTLER KUNSTLER & KINOY 
ATTORNEYS AT LAW 
511 FIFTH AVENUE 
NEW YORK,N.Y. |OO17 


MURRAY HILL 2-8317 CABLE ADDRESS 


WILLIAM M. KUNSTLER 
'““KANDKLEX” 


MICHAEL J. KUNSTLER 
ARTHUR KINOY 


STEVEN J. HYMAN 


June 29, 1967 


Hon. Charles T. Duncan 
Corporation Counsel for the 
Districteorecolumblamas 

District Building 
Washington, D.C. 20004 


Re: Hobson v. Hansen 
Civil Action No. 82-66 
Dearw Me. Duncan: 


In connection with the decretal invitation tendered 
by the Court to the United States to intervene in this 
matter in order "to assist in the implementation of the 
decree, to suggest amendments to the decree, and to take 
whatever steps it deems appropriate in the interest of 
public education in the District of Columbia," it is sug- 
gested that plaintiffs and defendants join in requesting 
an immediate conference with the appropriate officials in 
the Department of Health, Education and Welfare to explore 
its future role in this litigation. At the same time, such 
a conference would furnish all parties with an opportunity 
to discuss the implementation of the Court's decree with 
these officials. 


Plaintiffs are cognizant of their deep responsi- 
bility to the members of their classes who include pupil and 
teacher personnel in the public school system of the Districe 
of Columbia. In making the above suggestion, they sincerely 
hope that by uniting in a common request to the Department 
of Health, Education and Welfare the parties will be empha- 
sizing their mutual desire to remedy those conditions which 
the Court found to be so detrimental to the education of the 
Negro and economically deprived public school children of 
this community. 


It would be appreciated if I could hear from you 
on the above as soon as possible. As indicated below, copies 
of this letter have been sent to the Superintendents of 
Schools of the adjacent counties and cities in order that 
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they might consider their own roles in the event that the 
requested conference takes place. 


Very truly yours, 


to// 3. af pe 


is 
Wil vanes ntns ter 


Board of Education of the District of Columbia 

Hon. John W. Gardner, Secretary, Department 
of Health, Education and Welfare 

Hon. Harold Howe II, U.S. Commissioner of 
Education 

Hon. J. Skelly Wright, U.S. Circuit Judge 

Superintendents of Schools of Montgomery County, 
Maryland; Prince George's County, Maryland; 
Alexandria, Virginia, Arlington County, Virginia’ 
and Fairfax County, Virginia 
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ATTORNEYS AT LAW 


| ) KUNSTLER KUNSTLER & KINOY 
511 FIFTH AVENUE 


NEW YORK,N. Y. l|OOl7 


MURRAY HILL 2-8317 CABLE ADDRESS 
WILLIAM M. KUNSTLER - 
‘SKANDKLEX 
MICHAEL J. KUNSTLER 


ARTHUR KINOY 


STEVEN J. HYMAN 


June 29, 1967 


Hon. Charles T. Duncan 
Corporation Counsel for the 
District of Columbia 
District Building 
Washington, D.C. 20004 


Re: Hobson v. Hansen 
Civil Action No. 82-66 
Dear Mr. Duncan: 


In connection with the decretal invitation tendered 
by the Court to the United States to intervene aey ie) qe 
matter in order "to assist in the implementation of the 
decree, to suggest amendments to the decree, and to take 
whatever steps it deems appropriate in the interest of 
public education in the District of Columbia," it is sug- 
gested that plaintiffs and defendants join in requesting 
an immediate conference with the appropriate officials in 
the Department of Health, Education and Welfare to explore 
its future role in this litigation. At the same time, such 
a conference would furnish all parties with an opportunity 
to discuss the implementation of the Court's decree with 
these officials. 


Plaintiffs are cognizant of their deep responsi- 
bility to the members of their classes who include pupil and 
teacher personnel in the public school system OLS tnesDis tye 
of Columbia. In making the above suggestion, they sincerely 
hope that by uniting in a common request to the Department 
of Health, Education and Welfare the parties will be empha- 
sizing their mutual desire to remedy those conditions which 
the Court found to be so detrimental to the education of the 
Negro and economically deprived public school children of 
this community. 


It would be appreciated if I could hear from you 
on the above as soon as possible. As indicated below, copies 
of this letter have been sent to the Superintendents of 
Schools of the adjacent counties and cities in order that 
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they might consider their own roles in the event that the 
requested conference takes place. 


Very truly yours, 


LU af ee 


William M. Kunstler 


Ges 

Board of Education of the District of Columbia 

Hon. John W. Gardner, Secretary, Department 
of Health, Education and Welfare 

Hon. Harold Howe II, U.S. Commissioner of 
Education 

Hon. J. Skelly Wright, U-S3 Circuit Judge 

Superintendents of Schools of Montgomery County, 
Maryland; Prince George's County, Maryland; 
Alexandria, Virginia, Arlington County, Virginia, 
and Fairfax County, Virginia 


K''NSTLER, KUNSTLER & KINOY : 
511 4 ..TH AVENUE - NEW YORK, N. Y. 16 | ; 
Phone (212) MU 2-8317 


TO Jerry Dy Anker, Esqe DATE 
1730 K St., NW. 


Washington, D.C, a ene Mick [4 ab bh hrn 
i () ne me / 


DATE 8/967 \ tr ane [4 fava 
Dear Mary Anker: eco’ prs hasditn aan A 2 
Would you be good enough to have ate hav a oe for 
your secretary send a copy of the in ; pent | 
forma pauperis motion in Hobson? We pa fav 5 ae ree : 
don't have one in our sae | f wrench 
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‘ES eel (SAN Ge i eee nan aa ME A ta 1 ER aa DA aig Oe nt Aiact eee O 
sg CELE Ss IS IL a ct ne a a Mice det.” es MONG) Ane eR MRR eR AA 
fe Bon. Charles T. Duncan Dan hfe | BANA hy ( : 
oe 4 Corporation Counsel.’for; the’ ® oy)! °: oa | OS) Lae 
Seen <i Distehet ot: Columbia. ene | ie, | : ‘he 
oes >. -District Building — ° Sra aa 
= Washington, D.C. 20004 hy ) jaa) i Ds 
Ose oa 2a EN Re: Hobson v. Hansen | A : 1 
OR Ge Sone ae ' NOOR Ciwt D Aetion No, 82-66 yi OU al 
— ~ Dear Mr. Duncan: ‘ aa nas | Bee 
pane | In connection with the decretal invitation tendered — 
_ by the Court to the United States to intervene in this aM 
matter in order "to assist in the implementation of the a. 
7 decree, to suggest amendments to the decree, and to take rey: 
. -whatever steps it deems appropriate in the interest of Bt: 
ean public education in the District of Columbia," it is sug- nee 
rae ; gested that plaintiffs and defendants join in requesting Hen 
aS an immediate conference with the appropriate officials in 
ae the Department of Health, Education and.Welfare to explore 
‘ve its future role in this litigation. At the same time, such ‘ 
aves a conference would furnish all parties with an opportunity ee 
‘a eta to discuss the implementation of the Court's decree with - > eae 
Beg ae)" these officials... a ies : : ee 
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Ye . Plaintiffs are cognizant of their deep responsi-_ 
bility to the members of their classes who include pupil and 
teacher personnel in the public school system of the District = 

i 4 ae -- of Columbia. ‘In making the above suggestion, they sincerely = 

ee A. _. hope that by uniting in a common request to the Department ones 

Pees - of Health, Education and Welfare the parties will be empha= 

aS re sizing their mutual desire to remedy those conditions which “7a 

‘the Court found to be so detrimental to the education of the ~~ 

Negro and economically deprived public school children of = 
this community. a | 


: | It would be appreciated if I could hear from you 
‘on the above as soon as possible. As indicated below, copies 
of this letter have been sent to the Superintendents of er 
Schools of the adjacent counties and ccities in order that. oA 
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chev might consider their own eetae in the event that the 
requested Gah ieibiiioiee takes place. 


t hak saath yours, 


William M. Kunstler 


ec} 
Board of Sducation of the District of Columbia 
Hon. John W. Gardner, Secretary, Department 
of Health, Education and Velfare 
Hon. Harold Howe IL, U.S. Commissioner of 
aducation | 
Hon. (J., Skelly Wright, U.S.° Circuit’ Judge 
Superintendents of Schools of. Montgomery County, 
Maryland; Prince George's County, Maryland; 
| Alexandria, Virginia, Arlington County. Virginia, 
and Fairfax County, Virginia 


te = “+7 oe J 
va t. — 
Ce gaa * ea 
% » ee >, Me! > be 
a — a Salita ae 
= » a : 2, 
oie ai a or 
oe! ee a 


June 29, 1967 


William L. Higgs, Esq. 
618 D Street, N.E, 
Washington, D.C. 


Dear Bill: 


I am enclosing the original and thirteen coples 
each of the two letters we discussed last night. After 
Julius and Pat have approved them, send off the originals, 
serve all carbon copy addressees and.then make your press 
distribution. See that Ben Franklin, the wire services 
and the D.C. papers get copies. 


Please let me know when this has been done. I 
would also suggest that I receive all clippings from June 
13 on so that I will have a complete file here. Adequate 
policing of ir decree will be impossible without this 
information. I also ought to get a copy of the Fassow 
report, minutes of meetings of the Board of Zducation, and 


all other relevant information that is available. This is — 


most important and I hope that it ean be worked out with 
Pat, 


4 If you need me from Saturday through July 4, you 
ean reach me at 802 824-6771 in Weston, Vermont. 


Don't forget the proposal in the letter to Duncan 
ne to it. 


Ags ever, 


ur William M. Kunstler 
 WMKr af 


ea: Mr, Julius Hobson 
Mrs. Patricia Saltonstall 


* \ 


